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A Message from the Montana
Superintendent of Public Instruction

Section 504 of the Rehabilitation Act of 1973 has been with us for more than two decades.
While Montana schools have known of their obligation to provide education in a nondiscrimi-
natory manner, schools have had minimal contact with its specific requirements since most of
their energy has been directed toward providing special education services for those students
with disabilities eligible under IDEA. However, advocacy organizations, parents and students
have been increasingly looking to the requirements of Section 504 to ensure that the educatior
system provides the full range of special accommodations and services necessary for student
with special needs to participate in and benefit from education programs including nonacademic
activities.

This manual has been developed to provide schools with assistance in meeting the
requirements of Section 504. It is our hope that the manual is “user friendly,” that it provides
practical advice as well as “camera ready” sample policies and forms to assist school personne
in carrying out the requirements of Section 504.

We are committed to providing an equitable educational opportunity to all students in
Montana’s public schools. This publication should assist teachers and administrators in meeting
the educational needs of a diverse student population.

Py

January 1995
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1.0 Introduction to Section 504

USC 794)

“No otherwise qualified individual with handicaps in the United States...shall,
solely by reason of her/his handicap, be excluded from the participation in, be
denied the benefits of, or be subjected to discrimination under any program or
activity receiving federal financial assistance under any program or activity
conducted by any Executive agency or by the United States Postal Service.” (29

This short paragraph has far reaching implications for school districts. School administra-
tors in Montana have requested that the Office of Public Instruction (OPI) provide technical
assistance to districts to assure compliance with the statute.

“Handicapped individuals” will hereafter be referred to as “individuals with disabilities” in orde
to be consistent with current educational terminology.

Section 504 of the Rehabilitation Act was enacted in 1973. Its implementing federal
regulations promulgated in 1977 are divided into six sections:

Subpart A.
Subpart B.
Subpart C.
Subpart D.
Subpart E.
Subpart F.

General Provisions

Employment Practices

Program Accessibility

Preschool, Elementary, and Secondary Education Requirement
Postsecondary Education Requirement

Health, Welfare, and Social Services

For many years, the main thrust of enforcement has been in the area of employment for
individuals with disabilities. However, within the last several years, the Office for Civil Rights
(OCR), charged with enforcement of Section 504, has become more active in enforcement of
the education of individuals with disabilities sections. Advocacy organizations, likewise, have
increasingly focused on Section 504’s requirements to ensure that the educational system
provides the full range of special accommodations and services necessary for individuals with
disabilities to participate in and benefit from public school education programs and activities.
The following manual focuses upon the student issues, Subparts C and D of Section 504, anc
not upon Subpart B (employment practices), Subpart E or Subpart F.

The statute prohibits discrimination against individuals with disabilities, including stu-
dents, parents, and staff members, by public school districts receiving federal financial
assistance. All programs or activities of the school district receiving federal funds are covered
by Section 504 regardless of whether the specific program or activity involved is a direct
recipient of federal monies.




Includedinthe U.S. Department of Education regulations for Section 504 is the requirement
that students with disabilities be provided with a free appropriate public education (FAPE).
Regulations require child-find, evaluation, provision of appropriate program and procedural
safeguards$o qualified individuals with disabilities in public schools in the United States.

A. General Procedures: An Overview

If a district has reason to suspect that because of a disability a student needs either special
accommodations or related services inrdgular educational environment in order to have
equally effective participation in the school program, the district must evaluate the student and
develop and implement a plan for the delivery of all necessary educational modifications.
Requirements for the evaluation and placement process are determined by the type of disability
suspected and the type of services needed by the student. The evaluation must be sufficient to
assess the nature and extent of the educational impact of the disability in order to determine
appropriate educational services. Determination of what services are needed must be made by
a group of persons knowledgeable about the student. Decisions about Section 504 eligibility
and services must be documented in the student’s file and reviewed periodically. A student’s
program must be provided in the least restrictive environment.

Under Section 504, parents or guardians must be provided with notice of any action that
changes the identification, evaluation or placement of their child. Parents or guardians are
entitled to an impartial due process hearing if they disagree with district decisions.

B.  Relationship with IDEA

Section 504 and its implementing regulation 34 Code of Federal Regulations (CFR) 104,
while intended to be consistent with the Individuals with Disabilities Education Act (IDEA),
are more encompassing. All individuals who receive special education and related services
under IDEA are also considered to be qualified individuals under Section 504. However, all
individuals who qualify for Section 504 services may not qualify for special education under
IDEA.

IDEA defines as eligible only students who have certain specified types of impairments and
who, because of those conditions, need special education and related services. Section 504, on
the other hand, includes all students with disabilities. These students are defined as having any
physical or mental impairment that substantially limits one or more major life activities,
including, butnotlimitedto, learning. Section 504 covers all students who meet this definition,
even if they do not fall within the IDEA enumerated categories and do not need special
education.




SECTION 504 IMPACT ON STUDENT POPULATION

Regular Education

Section 504
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Special
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All Students

FIGURE 1—Based on conceptual model developed by Perry Zirkel

Section 504 regulations concerning provision of a free appropriate public education closely
parallel requirements of IDEA. Individuals who qualify for Section 504 educational services
may require an individualized, modified education program. The program must be based upon
current evaluations and periodically reviewed. However, evaluations more limited than a
comprehensive educational evaluation required by IDEA may be adequate.

Parents must receive notice of the proposed change in program or placement. By fulfilling
responsibilities under IDEA, a district also meets Section 504 requirements. (See Appendix
C for comparison.)

C. Summary

In summary, it is important to keep in mind that some students who have physical or mental
impairments that substantially limit their ability to participate in the education program are
entitled to protection under Section 504 even though they may not fall into IDEA categories and
be covered by the special education law. It is also important to realize that Section 504 is a
responsibility of the general education system aotl the sole responsibility of special
education.
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2.0 School District Responsibilities

In order to be in compliance with Section 504, a school district must implement the
following procedures.

A. Written Assurance

Written assurance of nondiscrimination must be included in school board policy. Applica-
tions for federal grants also require written assurance of compliance with Section 504 on forms
specified by the grant application. (34 CFR 104.5)

In addition, the Montana Board of Public Education administrative rule 10.55.802 states:

“The school district shall not discriminate against any student on the basis
of sex, race, marital status, national origin, or handicapping condition in any
area of accreditation. This includes programs, facilities, textbooks curriculum,
counseling, library services, and extracurricular activities. It is the purpose of
the accreditation standards to guarantee equality of educational opportunity to
each person regardless of sex, race, marital status, national origin, or handicap-
ping condition.”

B.  Compliance Coordinator

A Section 504 compliance coordinator must be designated if the school district employs
more than 15 persons (34 CFR 104.7[a]). The compliance coordinator is responsible for
ensuring the provisions of this section are implemented including grievance procedures and
identification and evaluation procedures.

The Section 504 compliance coordinator position is analogous to that of a case manager. It
is the coordinator’s role to synchronize school personnel in their efforts to make reasonable
modifications for qualified students. The coordinator should possess the following prerequi-
sites:

* knowledge of the law in order to resolve disputes;
» flexibility/creativity in order to suggest reasonable instructional accommodations;
» organizational skill in order to juggle responsibilities.




C. Notice

Written notice that the school district does not discriminate on the basis of disability in
violation of Section 504 must be provided to students, parents, employees, unions, and
professional organizations (34 CFR 104.8).

(a) The notice shall include a statement of nondiscrimination by the district in admission
to, access to, treatment in, or employment in its programs and activities and shall name the
Section 504 Compliance Coordinator.

(b) The notice must be included on recruitment materials and publications containing
general information such as the student handbook. For example, the district might include the
notice on school calendars, in parent-student handbooks or school newsletters or posted on the
public bulletin boards in each school building.

SAMPLE NOTICE

The district # does not discriminate on the basis of disability
in admission to, access to, treatment in, or employment in its programs and
activities. The Section 504 Coordinator for the district is

. To contact the coordinator for information or to file
a grievance, please come to (location) or call (phone).

D. Grievance Procedures

The school district that employs fifteen or more persons must adopt written grievance
procedures to resolve complaints of discrimination. Students, parents, or employees may file
grievances (34 CFR 104.7[b]). A sample grievance procedure is on pages 28-31.

E.  Annual Notice and Identification of Students with Disabilities

The school district is required to take appropriate steps to identify and locate every qualified
individual living in the jurisdiction of the school district who has a disability and is of school
age and is not receiving a public education. In addition, the school district is required to notify
annually all individuals with disabilities and their parents or guardians of the school district’s
duty to provide a free appropriate education (34 CFR 104.32). A sample notice is on page 23.

E  Procedural Safeguards
Whenever a school district proposes to change the identification, evaluation or educational

placement of a qualified individual, the parents or guardians must be provided with notice
which includes the following procedural safeguards:




“Notice of their rights.

The opportunity to examine relevant records.

An impatrtial hearing with opportunity for participation by the parents or guardians of
the qualified individual and representation by counsel.

A review procedure.(34 CFR 104.36)

A sample notice is found on page 27.
G. Self-Evaluation

The school district must have conducted a self-evaluation within one year of the date of
implementation of the regulations (1977) and maintained for at least three years, a list of the
interested persons consulted in the self-evaluation, a description of areas examined and an\
problems identified, and a description of any modifications made and of any remedial steps
taken.

(NOTE EMPLOYMENT — Employment is beyond the scope of this manual. Em-
ployment regulations may be found in 34 CFR 104.3/104.11/104.12/104.13/104.14.)




BUILDING LEVEL RESPONSIBILITIES
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3.0 Eligibility Procedures for
FAPE Under Section 504

Each school district must implement procedures to provide FAPE to eligible students.
Minimum procedures include referral, evaluation, placement, reevaluation, and notice of due
process rights.

A.  Referral

Q. How does the district learn that a student may have a disability?

A. The school district may learn that a student has or may have a disability by:
parent report;
medical or health referral;
review of individual student discipline and academic records;
teacher observation; and
enrollment information from previous schools.
When the district receives such information, a Section 504 referral should be made.

B. 504 Student Determination

Q. How does a school district determine when a student is a qualified individual?

A. When the district learns that a student may have a disability, the district must decide
whether the student is a qualified individual under Section 504. Therefore, the school district
must have procedures for determining whether a student has a physical or mental impairment
which substantially limits one or more major life activities. These procedures should include
a review process and a decision point which answers the following questions:

@) Does the student have a physical or mental impairment?
(b) Does the impairment affect a major life activity?
(c) Does the impairment substantially limit the major life activity?

(1) Ifthe referral provides evidence as to the possibility of a mental or physical impairment,
the school district must proceed with a review of the student’s current educational performance,
medical and educational records and reports from parents, teachers and administrators tc
determine if further evaluation is necessary.

The determination of appropriate education for a qualified individual must be made by a
group of persons knowledgeable about the (a) student’s individual needs, (b) student’s school
history, (c) meaning of evaluation data, and (d) placement options. Depending upon the type
of disability present, the persons at this meeting may include a school counselor, school
psychologist or school nurse. Good sources of information include documentation of interven-




tions inthe regular classroom, discipline records, scores on group achievementtests and special
health care plans.
Examples of individuals who may be covered by 504:

1. Students undergoing lengthy psychiatric hospitalization due to depression,
dysthymic disorder or other emotional problems. OCR Ruling:
EHLR 353:296.

2. Students with AIDS. Doe v. Dolton Elementary School District No. 148,
694 F. Supp. 440 U.S.D.C. N.D. Ill. (1988) EHLR 441:247.

3.  Attention Deficit Hyperactivity Disorder. OCR Ruling: EHLR 353:205.
4, Obesity. OCR Ruling: EHLR 307.17.
5.  Adrug addict or recovered drug addict. OCR Ruling: EHLR 353:190.

(2) If the school district determines that the student does not have a physical or mental
impairment which substantially limits one or more major life activities and takes no further
action, the school district must ensure that parents or guardians are informed of their procedural
due process rights.

C. Evaluation

Q. What are minimum evaluation procedures?

A. Once a school district determines that a student is a 504 qualified individual, the school
must initiate its procedures for evaluation.

(1) At a minimum, evaluation procedures must ensure that:

» all tests and assessments are validated and administered by qualified personnel
according to instructions provided by the producer;

» testsare tailoredto assess specific areas of educational need and not merely those which
are designed to provide a single intelligence quotient;

» tests measure student’s ability and do not reflect the student’s impairment unless
designed to measure a particular deficit.

(2) Most evaluations should include individually administered:

* achievement tests

» intelligence tests

» adaptive behavior assessments

» teacher reports

* written observation of student’s performance in classroom by person other than the
child’s regular education teacher
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For a student who is suspected of having cognitive delay, the evaluation must include
aptitude and achievement tests, teacher recommendations, physical conditions, social or
cultural background and adaptive behavior. For a student who has a severe articulation disorde
the evaluation must include a standardized speech/language assessment and classroom obse
vation. For a student with a mobility impairment, a physical therapy or occupational therapy
evaluation may be necessary.

D.  Development of Individualized Program

Q. Ifastudentis qualified and needs changes in her or his program, how does a district
proceed?

A. After an evaluation is completed, a group of persons knowledgeable about the student
must determine what changes, if any, in the educational program need to be made to ensure the
this qualified individual has the opportunity to learn comparable to that for students without
disabilities.

(1) Assessment information must be considered by a group of people that includes:
(a) the student’s regular teacher;
(b) atleastone personwho is knowledgeable about the meaning of the evaluation data;
(c) an administrator or administrative designee; and
(d) others who may provide relevant information about the student’s educational
performance.

(2) The group should:
(a) review the evaluation data;
(b) assess the disability’s affect on the student’s education;
(c) determine whether specialized services are needed; and (if so)
(d) identify those services.
(3) All assessment information should be summarized in writing and consideration of its

impact documented in minutes of the meeting. All proposed changes in the student’s program
should be written and provided to the parent along with notice of procedural safeguards.

E.  Placement
Q. When determining student placement, what assurances must the district give?
A. The district must ensure that its procedures afford that information is:

» drawn from a variety of sources;

» documented and carefully considered.

11



» Thedistrict must also ensure that each placement decision is made by a group of persons
knowledgeable about the child, the meaning of the evaluation data, and placement
options and that the qualified individual is educated with students without disabilities
to the maximum extent appropriate, to the needs of the student with disabilities.
34CFR8104.35 (c)

The proposed changes in the qualified individual’s program must be provided in the least
restrictive environment. The qualified individual’'s program must be in the regular educational
environment unless the school district demonstrates that the qualified individual’s education
cannot be achieved satisfactorily even with the use of supplementary aids and services.

Section 504 does not require development of an IEP with annual goals and objectives.
However, a written agreement for modifications for an individualized program is strongly
recommended since the school district must document its efforts to meet evaluation and
placement requirements under Section 504. Implementation of IEP procedures in accordance
with IDEA is one means of meeting this requirement.

E Reevaluation

Q. Once the modifications are made, does the district have to reevaluate?

A. A school district must establish procedures which ensure that, on a periodic basis and
before any subsequent significant change in placemerthe school district conducts an
evaluation. The evaluation must address all components of the initial evaluation.

School districts will be in compliance if they reevaluate students at least every three years
or whenever a change in the student’s condition warrants an evaluation. For example, if a
student has a special health care problem and her medication changed, the school district should
review the student’s current program and placement to determine if changes need to be made.
If the changes are significant, a comprehensive reevaluation must be conducted.

A “significant” change in placement is defined as a change in the type of program or
services offered to the student or a change in the restrictiveness of the program. Examples of
“significant” change in placement include the following:

* expulsion;

 individual/serial suspensions exceeding 10 cumulative days in a school year;
 transfer of the student to home instruction;

« transfer of the student from elementary to departmentalized middle school settings;
» graduation from high school;

* major change in the student’s classroom environment.

12



G. Procedural Safeguards

Q. When does a school district need to give parents or guardians notice of their
procedural safeguards?

A. Before a school district changes a student’s placement or modifies a student’s education
program, the district must give notice to the parent. This includes actions taken as a result of
a periodic reevaluation. Consent is not required under Section 504, although it is advised.

Q. How does a school district conduct a Section 504 impartial due process hearing?

A. A school district must provide a due process hearing procedure for resolving disputes
regarding the provision of a free appropriate public education under Section 504. Unlike IDEA,
Section 504 regulations ot establish timelines for submission of a hearing request, require
specific criteria for selection of hearing officers, define “impartial hearing officer,” nor set forth
rules for conduct of the hearing. However, similar processes in other regulations provide
guidelines. A sample process is on page 64.

If a school district does not establish its own due process hearing procedure for resolving
disputes under Section 504, then it must use due process hearing procedures under IDEA. Th
school district would manage the procedure and pay costs of the hearing.

13



Discrimination Prohibited

The recipient of federal funds, in providing any aid, benefit, or service, ma
directly, or through contractual licensing or other arrangements, discrim
against individuals with disabilities in any of the following ways.

An individual with a disability is denied the opportunity to participate
benefit from an aid, benefit, or service which is afforded students wit
disabilities.

The disabled individual is not afforded the opportunity to participate

/ not
nate

n/
nout

n/

benefitfrom an aid, benefit, or service which is equal to that afforded others.

Aids, benefits, or services which are as effective as those provid
students without disabilities are not provided for the student wit
disability. “Equally effective” means “equivalent” not “identical.” To bg
equally effective, an aid, benefit, or service need not produce equal re
but must afford equal opportunity to achieve equal results.

More restrictive aids, benefits, or services are provided for/to the stu
with disabilities. The restriction has not been determined as necessa
the disabled individual.

pd to
N a

Sults,

lent
ry for

Assistance is provided to an agency, organization, or person discrimingting

on the basis of disability.

A person with disabilities is denied, on the basis of disability, the opp(
nity to participate as a member of a planning/advisory board.

)rtu-

Enjoyment of any right, privilege, advantage, or opportunity enjoyed by

others is limited.

Selection of a facility site/location effectively excludes persons with
abilities.
34 CFR 104.4

dis-
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SECTION 504 POLICY/PROCEDURES CHECKLIST

Does your school district provide, via policy or procedures, for:

la.

1b.

(@Perry A. Zirkel, 1991)

continuingoublic notice that your district does not discriminate on the basis of ~ [_]
handicap with regard to admission or access to and treatment or employment
in your programs and activities?

continuingnternal notice (i.e., to staff and students) the same effect? Il
[CFR Sec. 104.8 and 104.32(b)]

identification in those notices 8kc. 504 coordinator? [l
(34 CFR Sec. 104.7(a) and 104.8)

agrievance procedure for handicap discrimination complaints that:

a. incorporates appropriate due process standards?

b.  provides for the prompt and equitable resolution of those complaints?
[34 CFR Sec. 104.7(b)]

N[N

reasonable accommodation for handicapped employees, such as each of the

following unless it demonstrably would impose an “undue hardship” on the
operation of the program:

a. accommodations readily accessible to and usable by handicapped persons‘D
b.  job restructuring and part-time or modified work schedules?
c.  acquisition or modification of equipment or devices?

d. provision of readers or interpreters and other similar actions?
(34 CFR Sec. 104.12)

O 0Oood
O O0ood

not using employment tests or other section criteria that tend to screen out
handicapped persons unless these criteria are demonstrably job related and
unless effective alternatives are not available? [34 CFR Sec. 104.13(a)]

not makingoreemployment inquiries as to whether the applicant is handicapped? |:|
[34 CFR Sec. 104.14(a)]

readyaccessibility to handicapped persons to each of your programs and activitie4:|
when viewed in its entirety?

an individualizegvaluation (in the native language) for any student who is
believed to (a) have a physical or mental impairment which substantially limits
one or more major life activities, (b) have a record of such impairment, or (c) be
regarded as having such an impairment? [34 CFR Sec. 104.35 and 104.3(j)]

for each student meeting any of the criteria in item #8aapdopriate education, |:|
which is defined as regular or special education and related aids and services that
are designed to meet his/her individual needs as adequately as the needs of non-
handicapped persons are met and that are based upon procedures referred to in
item #10? (34 CFR Sec. 104.33)

YES NO

[N

O o O
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10.

11.

12.

13.

14,

YES NO
parental notice (in the native language) of the rights to:

a. have an individualized evaluation (item #8) |:| |:|

b. examine relevant records |:| |:|

c. demand an impartial hearing with the opportunity to be represented |:| |:|
by counsel

d. obtain a subsequent review (see 34 CFR Sec. 104.36) |:| |:|

When there are separate classrooms for special education, that thespa@ble |:| |:|
facilities to those for regular education. [34 CFR Sec. 104.34(c)]

Nonacademic and extracurricular services and activities so as to provide handicappéd [_]
persons with an equal opportunity for participation. (34 CFR Sec. 104.37)

Reasonable access to your programs or activities, if any, of:

a. preschool education? |:| |:|
b. day care? |:| |:|
c.  adult education? (34 CFR Sec. 104.38) O O

meaningful access faandicapped parents to school-initiated activities in addition |:| |:|
to the academic and/or disciplinary aspects of their child’s education?

16



4.0 Questions Regarding
Section 504 and Special Issues

A.  Transportation

Q. Does a school district have to provide transportation to students with disabilities
under Section 5047

A. The school district must provide transportation to a student with disabilities if it is
necessary to ensure the student has an opportunity to participate in the educational program. Fc
example, if the student requires a bus with a lift for a wheelchair, the district must provide the
service.

The district may not discriminate in provision of transportation to students with disabilities.
Unless required by a student’s individual needs, the length of the bus ride for a student with
disabilities may not be longer than that of students without disabilities. Likewise, the bus
schedule for a student with disabilities may not lengthen or shorten the school day.

If a district proposes to change or terminate a qualified individual's transportation for
inappropriate bus behavior, the district must first determine the relationship between the
student’s behavior and the disability and whether the modifications were appropriate. The
district may terminate transportation after appropriate evaluation and determinations are made.
The parent or guardian must be provided with notice of rights.

If a student is placed by a public school district in an out-of-district program not operated
by the district, the student must receive transportation to and from the program at no additional
cost to the parent or guardian.

B.  Residential Placement

Q. Ifastudentis placedin a private residential placement by the public school district
in order to provide a free appropriate public education, does the school district have to
pay for room and board and educational costs?

A. Residential placement must be provided at no cost to the parent or guardian only if the
placement is necessary to provide a free appropriate public education [34CFR8104.33(c)(3)].
If another public agency places the student in a residential placement, the school district in
which the student lives must ensure that the student receives an appropriate education. The
school district is not responsible for room and board costs, but may be responsible for
educational costs.

If the school district provides a free appropriate public education to a qualified individual
but theparent choosego place the child elsewhere, the school district is not responsible for
the cost of the out-of-district placement under the provisions of Section 504.

17



C. Nonacademic Services

Q. Does a school district have to make accommodations for students with disabilities
so that they may participate in programs and activities such as music or computer class,
lunch and recess periods, school field trips or assemblies?

A. Inproviding nonacademic activities including meals, recess periods and extracurricular
services, the school district must ensure that students with disabilities participate with students
without disabilities to the maximum extent appropriate to the needs of the individual student
with disabilities.

School districts must provide an equal opportunity to participate in all classes which are
appropriate to the student’s prograrDistricts may not counsel students with disabilities
toward more restrictive programs or career objectives.

A district must provide an equal opportunity for students with disabilities to participate in
physical education and athletics. Separate activities may be offered only if determined to be
necessary for a student with disabilities. Students with disabilities may not be denied the
opportunity to compete for teams or to participate in courses that are not separate or different.

The quality of educational services provided for students with disabilities must be compa-
rable to services provided for students without disabilities. Providing equitable opportunity
may require different treatment. However, separate services are not allowed unless needed to
provide equitable opportunity.

Equal May be Different

Equal Educationa T—
Opportunity to E—
Participate in
Benefit From
FIGURE 4

D.  Program Accessibility

Q. Does Section 504 require all buildings to be accessible to students with mobility
disabilities?

A. Facilities which were constructed prior to June 3, 1977, need not be made accessible
ifthe program or activity in its entirety is readily accessible to persons with disabilities. Students
with disabilities, however, must be afforded an equal opportunity to enjoy the full range of
services offered by the district. To make a program accessible, a district can redesign equipment,
reassign classes or other services to accessible buildings, assign aides to students, deliver

18



services at alternate accessible sites, or alter existing facilities. If these methods are effective
in achieving compliance, a district need not undertake major structural changes to buildings.

However, the district may not deny access to programs because the facilities are not accessibl
to students with disabilities. Likewise, the district may not segregate disabled students from

peers by placement in segregated, although accessible, facilities.

Buildings and building additions constructed since June 3, 1977, must allow access by
students with disabilities. New facility construction must be designed so that the facility is
readily accessible. Facilities that are altered must be altered in a manner so that the alterec
portion of the facility is readily accessible. Existing facilities built before June 3, 1977, must
be reviewed and a plan developed for achieving full program accessibility.

E. Section 504 Student Records

Q. Is information obtained under Section 504 subject to the confidentiality
requirements of the Family Educational Rights and Privacy Act (FERPA)?

A. Section 504 records must be kept in accordance with Family Educational Rights and
Privacy Act (FERPA) regulations which are located in 34 Code of Federal Regulations Part 99.

E Drugs and Alcobhol

Q. Are students who are currently using illegal drugs or alcohol protected under
Section 5047

A. A school district may enforce its rules prohibiting the use, sale or possession of illegal
drugs and alcohol if the rules are enforced consistently for all students. If a student, including
a qualified individual with disabilities under Section 504, is currently using drugs or alcohol,
the school district may use its normal disciplinary policies, including suspension, as long as
proper procedures are followed. For example, if a studentis disabled solely by virtue of having
alcoholism, and the student breaks a school rule that alcohol cannot be consumed on schoo
property, and the penalty as to all students for breaking that rule is expulsion, the disabled
student may be expelled with no requirement for a reevaluation. This exception, however, does
not apply to children who are disabled because of drug or alcohol addiction and, in addition,
have some other disabling condition.

G.  Students With Special Health Care Needs

Q. Do students who receive medication at school or who have extensive health care
needs qualify under Section 504?

A. All students who have special health care needs should be considered for a 504 referral.
Some of these student may qualify under Section 504. The school district must make reasonable
accommodations for delivery of special health care plans at school. (See Special OPI Health
Care Needs Manual, 1992.)

19



Students with Acquired Immune Deficiency Syndrome (AIDS), AIDS Related Complex
(ARC), or infected with Human Immunodeficiency Virus (HIV Positive) qualify as disabled
under Section 504. They qualify either as actually having an impairment substantially limiting
a major life activity or as regarded as having such an impairment. Unless currently presenting
acontagious risk due to the stage of the disease, the child should remain in the regular classroom.

H. ADD/ADHD

There is a growing awareness in the education community that attention deficit disorder
(ADD) and attention deficit hyperactive disorder (ADHD) can result in significant learning
problems for children. While estimates of the prevalence of ADD/ADHD vary widely, it is
generally believed that 3 to 5 percent of school-aged children may have significant educational
problems related to this disorder. ADD/ADHD is not a separate disability in IDEA. Children
with this disability may meet eligibility criteria for special education services under other IDEA
categories. Children with ADD/ADHD may be classified as “other health impaired” in
instances where the ADD/ADHD is a chronic or acute health problem which results in limited
alertness or vitality and which adversely affects educational performance. Children with ADD/
ADHD may also be determined IDEA eligible under “specific learning disability” or “seriously
emotionally disturbed.” A school district must provide regular education and special education
and related services to children with ADD/ADHD who are not IDEA eligible, but who are
qualified students with disabilities under Section 504. Such services may include modified
behavior management programs and provisions for administering medication. ADD/ADHD is
discussed in three OCR memorandums and letters located in Appendix B.

L Funding

Q. Can a district use IDEA monies for identification, evaluation and services for
Section 504 students?

A. Section 504 is not a funding statute. Students eligible for services under Section 504
may not benefit from IDEA funds unless they are eligible for special education services under
IDEA. IDEA monies may be used for evaluation of a student only if it is believed that the child
will also qualify for services under one of the 13 disabling conditions as defined by IDEA.

Q. Can state special education funds be allocated for child find activities under
Section 504, including activities under structured support and assistance teams to help
teachers in identifying and meeting diverse student needs (10.55.805(3), ARM)?

A. Under 20-7-431(1)(a)(iv), special education state funds may be an allowable cost item
for activities associated with teacher assistance teams that provide prereferral intervention.
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J Suspension/Exclusion from School

Q. May a school district suspend from school a student who is a qualified individual
under Section 5047

A. A school district may suspend a qualified student provided that the district follows
procedures for ensuring the student receives a free appropriate public education. In the student’
current placement, a qualified student may be suspended for no more than 10 consecutive schoc
days or a series of suspensions which creates a pattern of exclusion totaling 10 school day:
before a significant change in placement occurs.

Before a significant change in a student's placement, the school district must conduct a re-
evaluation. The school district must convene a group of people which meets the requirements
of 34 CFR 104.35 (see pages 10-11) to determine whether the misconduct is a direct
manifestation of the student's disability. The decision must be based upon evaluation proce-
dures that conform with Section 504 regulations.

If the misconduct is a direct manifestation of the student's disability, the student may not be
suspended and an appropriate educational program must be developed. Parents have a right
request a due process hearing. If the miscondundtia direct manifestation of the student's
disability, the student may be excluded from school in the same manner as similarly situated
students without disabilities are excluded. Parents have aright to request a due process hearing

Suspension/expulsion of students with disabilities under Section 504 is discussed inan OCR
memorandum located in Appendix B.
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STUDENT MISCONDUCT

Misconduct at school or school activity:
District considers whether there is
reason to believe student has a disability

No reason to

suspect student
has a disability

N

Use regular
disciplinary
procedures

Review all student records
(Behavior and academic)

Student is identified asdisabled

Yes—Reason tg
suspect student
has a disability

N2

N Evaluate under
| ] IDEA or 504 before
Student is Student is té(‘j'_"”g T_egular
IDEA-qualified 504-qualified Isciplinary
procedures
Follow IDEA District must conside Not disabled:
procedures whether or not studerjt Use regular
would qualify for disciplinary
IDEA, if evaluated proceaures
] Inform parents
If yes, start If no, convene meetin

IDEA procedureq

to determine relation
ship to disability

Reevaluate, if
necessary

A Im—

due process rights

of due
process rights

If relationship If no
exists, change relationship
placement, exists, use
provide regular
education discipline
procedures

Whether a studentis disabled or not, atemporary restraining order (TRO) is available to ensure
of students and staff at school. Process is necessary to ensure FAPE for giadidiets under IDEA.

With a TRO be sure to arrang#ernative educational services.

Cafety
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5.0 Definitions

APPROPRIATE EDUCATION— The provision of regular or special education and
related aids and services that are designed to meet individual student needs as adequately as't
needs of students without disabilities. The determination of appropriate education must be
based upon procedures that satisfy the requirements of 34 CFR 104.34, 104.35, 104.36.

EQUALLY EFFECTIVE— Aids, benefit or service to be “equally effective” are not
required to produce the identical result or level of achievement but must afford a student with
disabilities an equal opportunity to obtain the same result, to gain the same benefit or to reach
the same level of achievement in the most integrated setting appropriate to the student’s need:
[34 CFR 104(b)(2)].

FACILITY —Facility means all or any portion of buildings, structures, equipment, roads,
walks, parking lots, or other real or personal property or interest in such property [34 CFR
104.3(i)].

INDIVIDUAL WITHDISABILITIES  (Handicapped Individuals)—An individual with
disabilities is a person who:

(1) has ghysical or mental impairment which substantially limits one or more major life
activities. The term does not include children disadvantaged by cultural, environmental, or
economic factors.

(2) has aecord or history of such an impairment. The term includes children who have
been misclassified.

(3) is regarded as having such an impairment:

» Theindividual has a physical or mental impairment that does not substantially limit a
major life activity but s/he is treated by the district as having such a limitation.

» Theindividual has a physical or mental impairment that substantially limits a major life
activity only as a result of the attitudes of others toward such an impairment.

* The individual has no physical or mental impairment, but is treated by the district as
having such an impairment.
34 CFR 104.3 (j)

MAJOR LIFE ACTIVITIES —Major life activities include walking, seeing, hearing,
speaking, breathing, learning, working, caring for one’s self, and performing manual tasks. The
disability need only substantially limit one major life activity in order for the student to be
eligible [34 CFR 104.3 (j)(2)(ii)].

NONACADEMIC SERVICES —Nonacademic services may include counseling ser-
vices, physical recreational athletics, transportation, health services, recreational activities,
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special interest groups or clubs sponsored by the school district, referrals to other agencies
which provide assistance to individuals with disabilities including both employment by the
school district and assistance in making outside employment [34 CFR 104.37].

PHYSICAL OR MENTAL IMPAIRMENT _ —A physical or mental impairment means
(1) any physiological disorder or condition, cosmetic disfigurement, or anatomical loss
affecting one or more of the following body systems: neurological; musculoskeletal; special
sense organs; respiratory, including speech organs: cardiovascular; reproductive; endocrine;
or (2) any mental or psychological disorder, such as mental retardation, organic brain syndrome,
emotional or mental iliness, and specific learning disabilities [34 CFR 104.3 (j)(2)(i)]-

PROGRAM OR ACTIVITY —These terms mean all operations, including all instruc-
tional services or extracurricular functions of any school district receiving federal funds
regardless of whether the specific program or activity involved is a direct recipient of federal
funds.

QUALIFIED INDIVIDUAL —With respect to public preschool, elementary, secondary
or adult educational services, a qualified individual is an individual with disabilities (1) of an
age during which persons without disabilities are provided such services, or (2) of an age during
which itis mandatory under state law to provide such services to persons with disabilities or (3)
to whom the state is required to provide a free appropriate public education under IDEA [34
CFR 104.3(k)(2)].
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6.0 Sample Forms for Section 504

The forms which follow are samples to be used at the discretion of individual school
districts. They may be copied as they are, or modified to meet the specific requirements of
district policy.

Form 6.1 may be used to provide notice of and general information about Section 504.

Form 6.2 delineates parent and student rights under Section 504.

Form 6.3 outlines a possible grievance procedure and provides a grievance filing form.

Forms 6.4.1 and 6.4.2 may be used for student referral.

Forms 6.5.1 and 6.5.2 may be used for reporting the proceedings of a Section 504 evaluation.

Forms 6.6.1 and 6.6.2 may be used for developing a regular education intervention plan for
a qualified Section 504 student.

Form 6.7 may be used for self-evaluation.

Form 6.8 may be used for accessibility checklist.
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6.1 Information Regarding Section 504
of the Rehabilitation Act of 1973

Section 504 is an Act which prohibits discrimination against persons with a disability in any
program receiving federal financial assistance. The Act defines a person with a disability as
anyone who:

* Has a mental or physical impairment which substantially limits one or more major life
activity (major life activities include activities such as caring for one’s self, performing
manual tasks, walking, seeing, hearing, speaking, breathing, learning and working);

* Has arecord of such impairment;

» Isregarded as having such an impairment.

In order to fulfill its obligation under Section 504, the school district
recognizes a responsibility to avoid discrimination in policies and practices regarding its
personnel and students. No discrimination against any person with a disability will knowingly
be permitted in any of the programs and practices in the school system.

The school district has specific responsibilities under the Act, which include the responsi-
bility to identify, evaluate, and if the child is determined to be eligible under Section 504, to
afford access to appropriate educational services.

If the parent or guardian disagrees with the determination made by the professional staff of
the school district, s/he has a right to a hearing with an impartial hearing officer.

The Family Educational Rights and Privacy Act (FERPA) also specifies rights related to
educational records. This Act gives the parent or guardian the right to:

* Inspect and review his/her child’s educational records;

* Make copies of these records;

* Receive a list of all individuals having access to those records;

» Ask for an explanation of any item in the records;

» Ask for an amendment to any report on the grounds that it is
inaccurate, misleading, or violates the child’s rights;

* A hearing on the issue if the school refuses to make the amendment.

Ifthere are questions, please feel free to contact

Section 504 Compliance Coordinator.
Phone
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6.2 Parent/Student Rights In Identification,
Evaluation And Placement

Section 504 of the Rehabilitation Act of 1973
Please Keep This Explanation for Future Reference

Below is a description of the rights granted by federal law to students with disabilities. The
intent of the law is to keep you fully informed concerning decisions about your child and to
inform you of your rights if you disagree with any of these decisions.

You have the right to the following:

* Right to have your child with disabilities take part in, and receive benefits from public
education programs without discrimination because of her or his disability.

* Righttoreceive allinformation in the parent’s or guardian’s native language or primary
other mode of communication.

* Right to have your child receive a free appropriate public education which includes the
right of the child to be educated with students without disabilities to the maximum extent
appropriate.

* Right to have your child have equal opportunity to participate in school programs and
extracurricular activities sponsored by the school.

* Right to receive notice a reasonable time before a district identifies, evaluates or
changes your child’'s placement.

* Rightto inspect and review all of your child’s educational records, including the right
to obtain copies of education records at reasonable cost unless the cost would deny you
access to the records, and the right to amend the record if you believe information
contained in the record is inaccurate or misleading. If the school district refuses to
amend the record, you have a right to request a hearing.

* Right to have educational evaluation and placement decisions made based on informa-
tion from a variety of sources and by persons who know the needs of the student,
meaning of evaluation data and placement options.

* Right to periodic reevaluation and evaluation before any significant change in place-
ment.

* Rightto animpartial hearing if you disagree with the school district’'s proposed action.
You will be an active participant. You have the right to be represented by counsel in the
impartial hearing process. You have the right to appeal the impartial hearing officer’s
decision.

Section 504 Compliance Coordinator

Phone
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6.3 Grievance Policy And Procedure

Policy

Itis the policy of the Public School District to provide a learning
and working environment free from discrimination. To that end, the District requests students,
parents and staff to assist the Superintendent and the Board of Trustees in identifying barriers
to a discrimination-free learning and working environment in our school(s). The following
Grievance Procedure is provided as an avenue for the expeditious processing of complaints
toward the elimination of elements that pollute the learning and working environment with
unlawful discrimination.

Definitions

Grievance: a complaint alleging a violation of any policy, procedure, or practice which
would be prohibited by Title 1X, Section 504 and other federal and state civil rights laws, rules
and regulations.

Title IX: of the Education Amendments of 1972, the 1975 Implementing Regulations, and
any memoranda, directives, guidelines, or subsequent legislation that may be issued.

Section 504: the Rehabilitation Act of 1973.

Federal and State Civil Rights Laws, Rules and Regulations: 1964 Civil Rights Act, Title
VI, Title VIl as amended, Title IX, Age Discrimination Actof 1967 and 1975 as amended, Equal
Pay Act of 1963, Section 504, the Constitution of Montana, The Montana Human Rights Act,
The Montana Code of Governmental Fair Practices, and implementing federal and state rules
and regulations.

Grievant(s): a student, parent, guardian or employee of the Public School District
who submits a grievance.

Public School District: (address)

Title 1X or Title IX/Section 504 Coordinator: the employee designated to coordinate the
District’s efforts to comply with equity regulations and facilitate processing of complaints
(hereafter Coordinator).

Day: a working day; the calculation of days in grievance processing shall exclude
Saturdays, Sundays and school holidays. (20-1-305 MCA)

Ridgeway Settlement Agreement: Settlement Agreement on equity in high school inter-
scholastic athletics in 1984 (hereafter Ridgeway).
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Basic Procedural Rights applicable to all levels of the grievance process.

The Title IX or Title IX/Section 504 Coordinator shall receive complaints, actively and
independently investigate the merit of complaints, and assist the parties in resolution of
complaints. The coordinator may be utilized as a resource by any party at any level of this
procedure.

Relevant records shall be available in accordance with the Montana Constitution, Article 1,
Section 10, Right to Privacy a@lidelines for Student Records, Appendix E, Montana School
Accreditation Standards and Procedures Manual, March 1989.

This procedure does not deny the right of the grievant to file formal complaints with other
state and federal agencies (Montana Human Rights Commission or the U.S. Department of
Education Office of Civil Rights) or to seek private counsel for complaints alleging discrimi-
nation.

In most instances, parents or legal guardians should be part of the hearing and resolution
process. In investigations of sexual harassment, it is recommended that the grievant be
accompanied by a friend, parent or advisor for support during any part of the process.

Intimidation, harassment or retaliation against any person filing a grievance or any person
participating in the investigation or resolution of a grievance is a violation of law and constitutes
the basis for filing a separate grievance.

All records pursuant to the grievance shall be maintained by the District separate and apart
from student records for a period of not less than five (5) years. (20-1-212 MCA)

If a grievance is taken to the Board of Trustees for a formal contested case hearing, parties
shall have the right to representation, to present withesses and evidence, and to questior
opposing witnesses.

Itis the policy of this District to process all grievances in a fair, expeditious and confidential
manner.

Process

Level 1: Principal or Immediate Supervigtmformal and optional—may be bypassed by
grievant)

Many problems can be solved by an informal meeting with the parties and the principal or
Coordinator. An individual with a complaint is encouraged to first discuss it with the teacher,
counselor, or building administrator involved with the objective of resolving the matter
promptly and informally. Employees with a complaint are encouraged to first discuss it with
their principal orimmediate supervisor with the same objective. An exception is that complaints
of sexual harassment should be discussed with the first-line supervisor or administrator who is
not involved in the alleged harassment.
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Level 2: Title IX or Title IX/Section 504 Coordinator

If the complaint or issue is not resolved at Level 1, the grievant may file a written grievance
stating: 1) the nature of the grievance; 2) the remedy requested; and 3) be signed and dated by
the grievant. The Level 2 written grievance must be filed with the Coordinator within fifteen
(15) days of the event or incident, or from the date the grievant could reasonably become aware
of such occurrence.

The Coordinator has authority to investigate all written grievances. If possible, the
Coordinator will resolve the grievance. If the parties cannot agree on resolution, the Coordi-
nator will prepare a written report of the investigation which shall include the following:

» A clear statement of the allegations of the grievance and remedy sought by the
grievant.

* A statement of the facts as contended by each of the parties.

» A statement of the facts as found by the Coordinator and identification of evidence to
support each fact.

» Alist of all witnesses interviewed and documents reviewed during the investigation.
* A narrative describing attempts to resolve the grievance.

* The Coordinator’s conclusion as to whether the allegations in the grievance are
meritorious.

If the Coordinator believes the grievance is valid, the Coordinator will recommend
appropriate action to the Superintendent.

The Coordinator will complete the investigation and file the report with the Superintendent
within fifteen (15) days after receipt of the written grievance. The Coordinator will send a copy
of the report to the grievant.

If the Superintendent agrees with the recommendation of the Coordinator, the recommen-
dations will be implemented.

The Coordinator and Superintendent may appoint an outside investigator once a written
grievance is filed.

Level 3: The Board of Trustees

If the Superintendent rejects the recommendations of the Coordinator, and/or either party
is not satisfied with the recommendations from Level 2, either party may make a written appeal
within ten (10) days of receiving the report of the Coordinator to the Board of Trustees for a full
contested case hearing under the rules of Montana Administrative Procedures Act. On receipt
of the written appeal, the matter shall be placed on the agenda of the Board of Trustees for
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consideration not later than their next regularly scheduled meeting. A decision shall be made
and reported in writing to all parties within thirty (30) days of that meeting. The decision of the
Board of Trustees will be final, unless the case falls within the parameters of Ridgeway. (See
Level 4 below.)

Level 4. County Superintendent

If the case falls within the parameters of Ridgeway, the decision of the Board of Trustees
may be appealed to the County Superintendent by filing a written appeal within thirty (30) days
after the final decision of the Board pursuant to the Rules of School Controversy (10-6103 et
seq. ARM,; see also Ridgeway).

Other Options for Grievant

At any time during this process, a grievant may file a complaint with the Montana Human
Rights Commission or with the U.S. Department of Education, Office of Civil Rights (Denver,
Colorado).

Source: OPI Model Grievance Policy and Procedure, 1991.

6.3 Section 504 Grievance Procedure/Form

Following is the grievance procedure to resolve discrimination complaints:

* An alleged grievance under Section 504 must be filed in writing fully setting out the
circumstances giving rise to such grievance.

» Suchclaims must be made in writing and filed with the district’s Section 504 compliance
coordinator:

» The Section 504 compliance coordinator will appoint a hearing officer who will conduct
the hearing within working days after the request is received.

* Ahearing officer shall give the parent, student, or employee full and fair opportunity to
present evidence relevant to the issues raised under the grievance. The parent, studen
or employee may, at their own expense, be assisted or represented by individuals of his
or her own choice, including an attorney.

» Thedistrict’s hearing officer shall make his/her decision in writing within working
days after the hearing.

» Ifthe parent, student, or employee disagrees with the decision of the hearing officer, an
appeal may be filed with the Board of Trustees.
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Section 504 Student Referral Form
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Grievance Filing Form

Date

Your name

Your school and/or position

Place where you may be reached

Address

Phone

Nature of your grievance. (Please describe the policy or action you believe may be in violation
of Title IX or other civil rights statute: please identify any person(s) you believe may be
responsible.)

If others are affected by the possible violation, please give their names and/or positions:

Please describe any corrective action you wish to see taken with regard to the possible violation.
You may also provide other information relevant to this grievance.

Signature of Grievant Date

Signature of Person Receiving Grievance

Date Location
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6.4.1 Section 504 Referral Form

Personal Information

Student:

Parent:

Address:

Teacher:

Referred by:

Background Information

Date of Birth:

Phone No.:

School:

Grade:

Date of Referral:

A. Reason for Referral:
B. Strategies/Interventions To Date (attach copies of documentation):
C. Additional Information Requested:

Referral Direction (Principal Only)

Principal’s Signature

Date

Copy to: Regular Education Teacher, Building Principal, and Superintendent
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6.5.1 Section 504 Regular Education Evaluation and Intervention Plan

1. Personal Information
Student: Date of Birth:
Parent: Phone No.:
Address: School:
Teacher: Grade:
Referred by: Date of Referral:

Il. Regular Education Intervention Plan

A. A Section 504 conference was convened on behalf of the above-mentioned
student on
Date
B. The following data was presented:

C. Options Discussed:

D. Least Restrictive Environment discussed:

E. This student’s Multidisciplinary Group has determined that the disability is
projected to be short-term (three months or less) or long-term.

F. On the basis of the data presented, the following decision was made:

1. The student is identified as a Section 504 disabled student
and qualifies for REIP services.

2. The student is not disabled.

Copy to: Regular Education Teacher, Building Principal, and Superintendent
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Section 504 Evaluation Report Form
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6.6.1 Section 504 Regular Education Intervention Plan

Name: Date of Meeting:
School: Date of Birth:
Grade:

1. Describe the nature of the concern:

2. Describe the basis for the determination of disability (if any):

3. Describe how the disability affects a major life activity:

4, Describe the reasonable accommodations that are necessary

Review/Reassessment Date:
(must be completed)

Participants (Name and title)

cc: Student’s Cumulative File

Attachment: Information Regarding Section 504 of the Rehabilitation Act of 1973.
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Sample Classroom/Facility Accommodations

As local districts develop policies and procedures for guiding referral and identification of
students determined to be disabled under Section 504, it is critical that information concerning
this law and itsimpact on local school districts be shared with principals and building-level staff.
The intent of Section 504 is to “accommodate” for differences withimefelar education
environment. For this to be accomplished, all staff must be provided with awareness activities
and given specific information concerning the district’s procedures for dealing with Section 504
referrals.

As individual students are identified the classroom teacher may need specific training in the
area of the identified disability. The following classroom/facility accommodations are
presented as examples of ways in which Section 504 disabilities may be successfully addressed
within reqular education.

Communication
Modify parent/student/teacher communications.
Develop a daily/weekly journal
Develop parent/student/school contacts
Schedule periodic parent/teacher meetings
Provide parents with duplicate sets of text
Modify staff communications.
Identify resource staff
Network with other staff
Schedule building team meetings
Maintain ongoing communication with building principal
Modify school/community agency communication.
Identify and communicate with appropriate agency personnel working with student
Assist in agency referrals
Provide appropriate carryover in the school environment
Organization/Management

Modify the instructional day.

Allow student more time to pass in hallways
Modify class schedule

Modify the classroom organization/structure.

Adjust placement of student within classroom (e.g., study carrel, proximity to teacher,
etc.)
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Increase/decrease opportunity for movement
Determine appropriate classroom assignment (e.g., open versus structured)
Reduce stimuli
Modify the district’s policies/procedures.
Allow increase in number of excused absences for health reasons
Adjust transportation/parking arrangements
Approve early dismissal for service agency appointments
Alternative Teaching Strategies
Modify teaching methods.
Adjust testing procedures (e.g., length of time, administer orally, tape record answers)
Individualize classroom/homework assignments
Utilize technology (computers, tape recorders, calculators, etc.)
Modify materials. For example:
Utilize legible materials (i.e., scratch the dittos?)
Utilize materials that address the student’s learning style (e.qg., visual, tactile, auditory,
etc.)
Adjust reading level of materials
Student Precautions
Modify the classroom/building climate for health purposes.
Use an air purifier in classroom
Control temperature
Accommodate specific allergic reactions

Modify classroom/building to accommodate equipment needs.

Plan for evacuation for wheelchair-bound students
Schedule classes in accessible areas

Modify building health/safety procedures.
Administer medication

Apply universal precautions
Accommodate special diets
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6.7 Supplemental Information About Section 504
Self-Evaluation Requirements

Purpose

Basic information about Section 504 self-evaluation requirements has been provided in an
earlier Technical Assistance Guide (TAG) entitled “Section 504 Transition Plan and Self-
Evaluation Information® This earlier TAG contains important information essential to
understanding the self-evaluation process and agencies are encouraged to carefully review it.
The purpose of this TAG is to provide agencies with a Self-Evaluation Review Form that may
assistthem to organize and carry out self-evaluation efforts for their non-employment programs
and activities.

Information

The Self-Evaluation Review Form is being provided to agencies as a part of the Department
of Justice’s ongoing technical assistance effort. Use of the Review Form does not eliminate the
need for a careful review of Section 504 regulatory requirements and a thorough knowledge of
the agency’s programs and activities. Because of the diversity of federal agency programs and
activities and the general nature of the Review Form, use of the Review Form, by itself, does
not ensure that all aspects of the agency’s programs and activities have been reviewed or
reviewed properly. The fact that this form has been provided to agencies by the Department of
Justice does not mean that it must be used or that it is the only useful and effective way of
evaluating an agency'’s programs and activiliée Review Form is a tool designed to assist
agencies in developing their own approach to conducting a Section 504 self-evaluation and
ensuring that individuals with handicaps can participate in all of the agency’s programs and
activities. The Department does not recommend that agencies use the Review Form without
first carefully considering how the Section 504 self-evaluation process applies to their own
programs and activities.

ITAG-87-1 is available from the Coordination and Review Section, Civil Rights Division, U.S. Department
of Justice, Washington, D.C. 20530 (202) 724-2222 (Voice), (202) 724-7678 (TDD).

2Section 501 of the Rehabilitation Act, which is administered by the Equal Employment Opportunity
Commission (EEOC), addresses employment discrimination. Federal agencies should refer to the regulation
implementing Section 501 and the supporting information developed by EEOC for guidance about eliminating
discrimination on the basis of disability in their programs. The regulation implementing Section 501 and the related
information can be obtained from the Equal Employment Opportunity Commission, 1801 “L” Street, NW,
Washington, D.C. 20507, (202) 634-6260 (Voice), (202) 634-7057 (TDD).
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The form is organized into General Instructions and the topical areas listed below. As
indicated, the Department of Justice has additional information available relevant to several of
the areas to be reviewéd.

1.

2.

10.

11.

12.

13.

14.

15.

16.

17.

18.

Agency Personnel Responsible for the Section 504 Self-Evaluation Process
Notification

Policies that Limit the Participation of Individuals with Disabilities in Agency
Programs and Activities

Information and Training for Staff

Complaints

Use of Contractors

Accessibility of New and Newly Acquired Facilities (see TAG’s-86-2, 87-5, 88-8)
Transportation

Decisions About Undue Financial and Administrative Burdens
Telephone Communication (see TAG'’s 84-2, 86-2, 87-2, 88-2)
Documents and Publications (see TAG’s 84-3, 85-1, 85-3, 88-6)
Interpreters (see TAG’s 84-1, 85-1)

Readers and Amanuenses (see TAG’s 85-1, 88-1)

Assistive Listening Devices (see TAG’s 85-1, 85-2)
Audio-Visual Presentations (see TAG’s 84-4, 87-4, 88-7)
Automated Electronic Equipment (see TAG 87-3)

Emergency Evacuation

Participation of Individuals with Disabilities in the Self-Evaluation Process
(see TAG 88-9)

3 Copies of the TAG's cited are available from the Coordination and Review Section, Civil Rights Division,
U.S. Department of Justice, Washington, D.C. 20530 (202) 724-2222 (Voice, (202) 724-7678 (TDD).
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Avalilability in Alternate Formats

This document is available, on request, from the Coordination and Review Section (see
address below) in the following formats.

[] Audiotape
[] Large Print
[]  Braille

[] Computer Disk

Resources
A list of resources has been compiled and can be obtained by contacting:

Coordination and Review Section
Civil Rights Division

U.S. Department of Justice
Washington, D.C. 20530

(202) 724-2222 (Voice)

(202) 724-7678 (TDD)
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Self-Evaluation Review Form
General Instructions

N O O I I I I B A

no

List all of the programs and activities conducted by the agency and provide a concise
description of each(For a discussion of what programs and activities should be reviewed,
see TAG 5-87-1.) Each description should explain the purpose of the program or activity
and provide information on the following items, among others, when appropriate.

How non-employees participate in the program.

What role publications and other Government documents play in the program.

What role telephone access plays in the program.

What function meetings, hearings, training sessions, and other forms of assembly play in
the program.

What the role of television, video, and other audio-visual presentations is in the program.
How the agency notifies the public about the program.

What the role of contractors is in the agency’s programs.

What the role of transportation services is in the program.

What role reading rooms, libraries, or similar facilities have in the program.

What role automated equipment plays in the program.

Collect and document the policies and practices that govern the administration of each

of the agency’s programs and activitieBn agency’s policies may be in the form of
written policies, manuals, policy directives, administrative directives, guidance memo-
randa, and unwritten policies. Whether this compilation is done for each program and
activity individually or for the program as a whole depends on the number and complexity
of the programs and activities. For purposes of this TAG, the Review Form is designed to
address each program and activity separately. Agencies are encouraged to tailor the form
to their own needs.

Analyze how the agency’s policies and practices, or lack of such, affect or might affect
individuals with disabilitiesThe information gathered about the agency’s programs and
activities in step one above should help identify some of those aspects of program
operation to be examined. The overall goal is to determine what conditions must be present
for individuals with different kinds of disabilities to participate fully in the agency’s
programs and activities. In this analysis the agency must take into account the fact that
discrimination can happen not only as a result of what is in its policies but also as a result
of what is not in its policies.

Make and document changes and additions to agency policy.

Obtain comments on the draft self-evaluation from individuals with disabilities and
other interested persons.
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Self-Evaluation Review Form

Agency name:

Agency program:

Location of program:

Brief description of program:

1. Agency Personnel Responsible for Section 504 Self-Evaluation

0 Identify agency personnel and the agency unit(s) responsible for conducting the self-
evaluation.

2. Notification

[0 Describe how the agency notifies the public about its nondiscrimination policies and what
special procedures are used for individuals with disabilities.

[0 Describe the existing written policy and how it has been communicated to all appropriate
program staff.

[0 Describe the policy that needs to be established.

[0 Describe how the agency notifies the public and other interested parties that agency

meetings, hearings, and conferences will be held in accessible locations and that auxiliary
aids will be provided, upon request, to participants with disabilities.
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(0 List the appropriate documents to include policy statements about nondiscrimination.

(0 List the appropriate unit in the agency to establish such a policy.

[0 Give the date that the policy was established and distributed to staff and a citation for the
policy.

3. Policiesthat Limitthe Participation of Individuals with Disabilities in Agency Programs
and Activities

0 Listall sources of policies (including statutes, regulations, and subregulatory sources such
as policy directives and guidance memoranda, manuals and other guidelines) that govern
the administration of the agency’s programs.

[0 List agency program eligibility and admission criteria or licensing standards and proce-
dures that establish standards for Federal and non-Federal programs and activities.
Particular attention should be paid to policies incorporating or establishing:

[1 physical or mental fitness or performance requirements;

[1 safety standards;

[] testing requirements;

[1 educational requirements;

[1 work experience requirements;

[J income level requirements;

[] credit rating requirements;

[1 requirements based on disability;

[l requirements that prohibit participation because of disability; and

[1 insurability requirements.
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Policies concerning these areas may have the effect of limiting or excluding the participa-
tion of persons with disabilities in programs and activities and should, therefore, be the
subject of close scrutiny.

o

[0 Describe how these policies were examined to determine if they had the purpose of effect
of excluding or limiting the participation of individuals with disabilities in programs and
activities.

[0 Listthe policies and practices that have the direct or indirect effect of excluding or limiting
the participation of individuals with disabilities in agency programs and activities.

[0 List any such policies that will be altered or eliminated.

[0 Describe how these changes were communicated to agency staff and the publi

[0 List any such policies that will be retained by the agency.

[0 Describe how the agency determined that the retention of such policies was justified.
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Information and Training for Staff

What staff members need to be aware of the agency’s obligations under Section 504 and
agency policies designed to enable persons with disabilities to participate in agency
programs and activities?

List steps to be taken to ensure that staff fully understand agency policy of nondiscrimi-
nation on the basis of disability and can take all appropriate steps to facilitate the
participation of individuals with disabilities in agency programs and activities.

List agency unit(s) responsible for taking the steps indicated above.

Complaints

Identify the agency unit responsible for receiving and processing complaints.

Describe the process by which complaints are processed.

Describe the ways in which the agency notifies staff and program participants about the
complaint process.

Indicate the appropriate policy source to include information about complaints.
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[0 Give the date the policy was established and distributed to staff and give a citation for the
policy.

6. Use of Contractors

[0 List contractors that are used by the agency to conduct programs or activities on behalf of
the agency.

[0 Describe stepsthat have been taken to ensure that agency procurement officials understand
Section 504 requirements as they apply to contractors.

(0 Provide language included in agency contracts to ensure that contractors are aware of their
obligations to take steps to facilitate the participation of individuals with disabilities in
programs and activities they operate on behalf of the agency.

0 Indicate the appropriate policy source to include information about Section 504 require-
ments as they apply to contractors.

[0 Give a date that the policy was established and distributed to staff and give a citation for
the policy.

7. Accessibility of New and Newly Acquired Facilities

0 List the steps taken to ensure that all future construction and renovation work will be

carried out in accordance with UFAS.
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Describe the steps taken to ensure that all newly acquired space in existing facilities is
accessible.

Identify the agency unit responsible for taking these steps.

Indicate the appropriate policy source to include information about new and newly
acquired buildings.

Give the date the policy was established and distributed to staff and contractors and give
a citation for the policy.

Transportation

Describe any transportation programs in which the agency is involved.

Describe the steps that have been taken to ensure that these programs are accessible
individuals with disabilities.

Indicate the agency unit responsible for transportation policy.

Identify the appropriate policy source to include information on transportation.
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[0 Give the date the policy was established and distributed to staff and give a citation for the
policy.

9. Decisions about Undue Financial and Administrative Burdens

O Identify the individual responsible for making the final decision about undue financial and
administrative burdens.

[0 Describe the agency’s procedure for ensuring that such decisions are made properly and
expeditiously.

(0 Indicate the appropriate policy source to include information about undue financial and
administrative burdens.

[0 Give the date the policy was established and distributed to staff and give a citation for the
policy.

10. Telephone Communication

[0 Describe the means the agency has for communicating effectively over the telephone with
hearing-impaired persons.

[0 Listthe location and telephone numbers of telecommunication devices for the deaf (TDDS)

that the agency has installed to facilitate communication with hearing-impaired persons.
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Indicate in what agency, commercial telephone, or TDD directories the TDD numbers
have been listed.

Describe the arrangements the agency has made with any TDD relay services to facilitate
communication with hearing-impaired persons.

If the agency uses “800” incoming WATS telephone service in its program, indicate what
steps have been taken to ensure that this service is usable by persons with hearing
impairments.

Describe the steps that have been taken to ensure that the agency’s documents publishe
in theFederal Registelist a TDD number.

What steps have been taken to familiarize appropriate staff with the operation of TDDs and
other effective means of communicating over the telephone with hearing-impaired
persons?

What agency unitis responsible for ensuring that telephone communication is accessible?

Indicate what policy source includes information on telephone communication accessibil-
ity.

Give the date the policy was established and distributed to staff and give a citation for the
policy.
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11. Documents and Publications

[0 List all agency publications and documents that are available to the public.

[0 Describe the policy that determines which documents are made available in alternate
formats (audiotape, large print, Braille, computer disk, etc.) and which are not.

[0 Describe agency policy affecting portrayal with disabilities in publications.

(0 What procedures have been established to ensure that documents can be put in alternate
formats?

[0 What agency unit is responsible for making documents and publications available in
alternate formats?

[0 Indicate what policy source includes information on making agency documents and
publications available in alternate formats.

[0 Give the date that the policy was established and distributed to staff and give a citation for

the policy.
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12. Interpreters

[0 Listall agency activities where a sign language and/or oral interpreter might be needed to
ensure that persons with hearing impairments can fully participate.

[0 Describe the process by which the agency secures the services of interpreters.

0 Indicate how the agency ensures that interpreters are provided in an expeditious manner
at meetings, interviews, conferences, public appearances by agency officials, and hear-
ings.

[0 Describe how the agency ensures that its use of interpreters results in effective communi-
cation.

[0 Whatagency unitis responsible for making interpreters available in agency programs and
activities?

[0 Indicate what policy source includes information on providing interpreters.

[0 Give the date that the policy was established and distributed to staff and give a citation for

the policy.
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13. Readers and Amanuenses

[0 Listall agency programs and activities where readers for persons with vision impairments
and amanuenses for persons with manual impairments might be needed to ensure that such
individuals can participate fully in the program or activity.

[0 Describe the process by which the agency secures the services of readers and amanuenses.

O Indicate how the agency ensures that readers and amanuenses will be provided in libraries,
hearings, conferences, meetings, and in other contexts in an expeditious manner.

[0 What agency unitis responsible for ensuring that readers and amanuenses are provided in
the agency’s programs and activities?

0 Indicate what policy source includes information on providing amanuenses and readers in
agency programs and activities.

[0 Give the date that the policy was established and distributed to staff and give a citation for
the policy.

14. Assistive Listening Devices

[0 Describe the methods the agency has for ensuring that individuals with hearing impair-

ments who do not read sign language can participate effectively in meetings, conferences,
and hearings.
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[0 If assistive listening devices are provided, describe the policy for providing assistive
listening devices (ALDs) in agency programs and activities.

0 What agency unit is responsible for providing ALDs in the agency’s programs and
activities?

[0 Indicate the policy source that includes information about providing ALDs in agency
programs and activities.

0 Give the date that the policy was established and distributed to staff and give a citation for
the policy.

15. Audio-Visual Presentations

[0 Describe the ways that audio-visual presentations (film, videotape, or television) are used
by the agency in its programs and activities.

O Indicate if these presentations are captioned and, if they are not, indicate what steps have
been taken to ensure that hearing-impaired persons can benefit from these presentations

[0 Describe the policy for making audio-visual presentations accessible to individuals with

disabilities.
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[0 Describe agency policy affecting the portrayal of individuals with disabilities in audio-
visual presentations.

[0 Indicate the policy source that includes the information about making audio-visual
presentations used by the agency accessible to individuals with disabilities.

0 Whatagency unitis responsible for ensuring that audio-visual presentations are accessible
to individuals with disabilities?

0 Give the date that the policy was established and distributed to staff and give a citation for
the policy.

16. Automated Electronic Equipment

[0 Describe the ways that the agency uses automated electronic equipment, including
automated telephone equipment, in its program and activities.

0 Describe the steps that have been taken to determine if the automated electronic equipment
is accessible to and usable by individuals with disabilities.

[0 What agency unit is responsible for ensuring that automated electronic equipment is

accessible to and usable by individuals with disabilities?
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[0 Indicate the policy source that includes information about the accessibility of automated
electronic equipment to individuals with disabilities.

[0 Give the date the policy was established and distributed to staff and give a citation for the
policy.

17. Emergency Evacuation

[0 Describe how the agency notifies employees and members of the public of an emergency.

0 List equipment that is employed to notify individuals with disabilities of an emergency.

[0 Whatagency unitis responsible for establishing and implementing emergency evacuation
procedures?

[0 Indicate what policy source includes information on emergency evacuation procedures.

[0 Give the date that the policy was established and distributed to staff and give a citation for

the policy.
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18. Participation of Individuals with Disabilities and Other Interested Persons in the Self-

Evaluation Process

0 Describe the ways that individuals with disabilities and other interested persons are
involved in the self-evaluation process.

[0 Indicate whether the general public or only selected groups or individuals will be involved
in the self-evaluation process.

0 Indicate how the agency will ensure that comments from persons with a variety of
disabling conditions will be solicited.

00 Indicate if notice of the availability for comment on the self-evaluation will be published
in theFederal Register.

0 What agency unit is responsible for securing comment on the self-evaluation for the

agency?
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Section 504 Checklist of Accessibility
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Procedural Safeguards
Impartial Due Process Hearing

A parent of a qualified individual with disabilities or the school district may request a due
process hearing with respect to actions regarding the identification, evaluation, or educational
placement of students, who, because of disability, need or are believed to need special
instruction or related services. Ata minimum, the impartial hearing must have an opportunity
for participation by the student’s parents or guardian and representation by counsel, and a
review procedure. Compliance with the procedural safeguards of Section 615 of the Individuals
with Disabilities Education Act is one means of meeting this requirement.

1.

The school district is responsible for ensuring that an impartial hearing process is
available. Ifthe district does not have an impartial hearing process available, the district
should use Rules 10.16.2401 through 10.16.2417, Administrative Rules of Montana.

If the district does not have a process for review of the impartial due process hearing
officer’s decision, the district should use procedures found in statute 2-4-701, Montana
Code Annotated.

Mediation is available to the parties if both the parent and the school district voluntarily

agree to resolve the dispute through mediation. It is important to remember that the
district may not REQUIRE the parents to refer the dispute to mediation. The Office of

Public Instruction will provide a list of trained mediators upon request.

Steps in Impartial Hearing Process

1.

2.

Written request for impartial hearing received by school district.

Official notice of impartial hearing request sent to parties. If strike list is used, strike
list is sent at this time.

Impartial hearing officer appointed by school district.

Pre-hearing conference. Schedule date, place and time for hearing. ldentify issues to
be heard. ldentify facts with which both parties agree.

Hearing.
Written report from hearing officer.

Review of hearing officer report if requested by either party.
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Federal Register, May 9, 1980
Section 504
1990 Amendments to the Rebabilitation Act of 1973



Appendix A to Part 104—Analysis of Final Regulation ment does not constitute a handicap for purposes of section 504
Subpart A—General Provisions unless its severity is such thatitresults in a substantial limitation
of one or more major life activities. Several comments observed
Definitions—1.  Recipient. Section 104.23 contains the lack of any definition in the proposed regulation of the
definitions used throughout the regulation. phrase “substantially limits.” The Department does not believe
One comment requested that the regulation specify thatthat a definition of this term is possible at this time.
nonpublic elementary and secondary schools that are not other- A related issue raised by several comments is whether the
wise recipients do not become recipients by virtue of the factdefinition of handicapped person is unreasonably broad. Com-
their students participate in certain federally funded programs.ments suggested narrowing the definition in various ways. The
The Secretary believes it unnecessary to amend the regulatiomost common recommendation was that only “traditional”
in this regard, because almost identical language in thehandicaps be covered. The Department continues to believe,
Department’s regulations implementing title VI and title IX of however, that it has no flexibility within the statutory definition
the Education Amendments of 1972 has consistently beerto limit the term to persons who have those severe, permanent,
interpreted so as not to render such schools recipients. Theser progressive conditions that are most commonly regarded as
schools, however, are indirectly subject to the substantivehandicaps. The Departmentintends, however, to give particular
requirements of this regulation through the application of attention in its enforcement of section 504 to eliminating
8104.4(b)(iv), which prohibits recipients from assisting agen- discrimination against persons with the severe handicaps that
cies that discriminate on the basis of handicap in providingwere the focus of concern in the Rehabilitation Act of 1973.
services to beneficiaries of the recipients’ programs. The definition of handicapped person also includes spe-
2. Federal financial assistanceén §104.3(h), defining  cific limitations on what persons are classified as handicapped
federal financial assistance, a clarifying change has been madeinder the regulation. The first of the three parts of the definition
procurement contracts are specifically excluded. They arespecifies that only physical and mental handicaps are included.
covered, however, by the Department of Labor’s regulation Thus, environmental, cultural, and economic disadvantage are
under section 503. The Department has never considered suahot in themselves covered; nor are prison records, age, or
contracts to be contracts of assistance; the explicit exemptiorhomosexuality. Of course, if a person who has any of these
has been added only to avoid possible confusion. characteristics also has a physical or mental handicap, the
The proposed regulation’s exemption of contracts of insur- person is included within the definition of handicapped person.
ance or guaranty has been retained. A number of comments In paragraph (j)(2)(i), physical or mental impairment is
argued for its deletion on the ground that section 504, unlikedefined to include, among other impairments, specific learning
title VI and title IX, contains no statutory exemption for such disabilities. The Department will interpret the term as itis used
contracts. There is no indication, however, in the legislative in section 602 of the Education of the Handicapped Act, as
history of the Rehabilitation Act of 1973 or of the amendments amended. Paragraph (15) of section 602 uses the term “specific
to that Actin 1974, that Congress intended section 504 to havéearning disabilities” to describe such conditions as perceptual
a broader application, in terms of federal financial assistancehandicaps, brain injury, minimal brain dysfunction, dyslexia,
than other civil rights statutes. Indeed, Congress directed thatind developmental aphasia.
section 504 be implemented in the same manner astitles Vland  Paragraph (j)(2)(i) has been shortened, but not substan-
IX. In view of the long established exemption of contracts of tively changed, by the deletion of clause (C), which made
insurance or guaranty under title VI, we think it unlikely that explicit the inclusion of any condition which is mental or
Congress intended section 504 to apply to such contracts. physical but whose precise nature is not at present known.
3. Handicapped persorSection 104.3(j), which defines  Clauses (A) and (B) clearly comprehend such conditions.
the class of persons protected under the regulation, has notbeen The second part of the statutory and regulatory definition
substantially changed. The definition of handicapped person inof handicapped person includes any person who has a record of
paragraph (j)(1) conforms to the statutory definition of handi- a physical or mental impairment that substantially limits a
capped person that is applicable to section 504, as set forth imajor life activity. Under the definition of “record” in para-
section 111(a) of the Rehabilitation Act Amendments of 1974, graph (j)(2)(iii), persons who have a history of a handicapping
Pub. L. 93-516. condition but no longer have the condition, as well as persons
The first of the three parts of the statutory and regulatory who have beenincorrectly classified as having such a condition,
definition includes any person who has a physical or mentalare protected from discrimination under section 504. Fre-
impairment that substantially limits one or more major life quently occurring examples of the first group are persons with
activities. Paragraph (j)(2)(i) further defines physical or mental histories of mental or emotionalillness, heart disease, or cancer;
impairments. The definition does not set forth a list of specific of the second group, persons who have been misclassified as
diseases and conditions that constitute physical or mentamentally retarded.
impairments because of the difficulty of ensuring the compre- The third part of the statutory and regulatory definition of
hensiveness of any such list. The term includes, however, suchandicapped person includes any person who is regarded as
diseases and conditions as orthopedic, visual, speech, ankaving a physical or mental impairment that substantially limits
hearing impairments, cerebral palsy, epilepsy, muscular dys-one or more major life activities. It includes many persons who
trophy, multiple sclerosis, cancer, heart disease, diabetes, merare ordinarily considered to be handicapped but who do not
tal retardation, emotional illness, and, as discussed below, drugechnically fall within the first two parts of the statutory
addiction and alcoholism. definition, such as persons with a limp. This part of the defini-
It should be emphasized that a physical or mental impair-tion also includes some persons who might not ordinarily be
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considered handicapped, such as persons with disfiguring scargpplicants and employees. Thus, a recipient may consider for
as well as persons who have no physical or mental impairmenall applicants including drug addicts and alcoholics past per-
but are treated by a recipient as if they were handicapped. sonnel records, absenteeism, disruptive, abusive, or dangerous
4. Drug addicts and alcoholic#\s was the case during behavior, violations of rules and unsatisfactory work perfor-
the first comment period, the issue of whether to include drugmance. Moreover, employers may enforce rules prohibiting the
addicts and alcoholics within the definition of handicapped possession or use of alcohol or drugs in the work-place, pro-
person was of major concern to many commenters. The arguvided that such rules are enforced against all employees.
ments presented on each side of the issue were similar during  With respect to other services, the implications of cover-
the two comment periods, as was the preference of commenterage, of alcoholics and drug addicts are two-fold: first, no person
for exclusion of this group of persons. While some commentsmay be excluded from services solely by reason of the presence
reflected misconceptions about the implications of including or history of these conditions; second, to the extent that the
alcoholics and drug addicts within the scope of the regulation,manifestations of the condition prevent the person from meet-
the Secretary understands the concerns that underlie the conirg the basic eligibility requirements of the program or cause
ments on this question and recognizes that application ofsubstantial interference with the operation of the program, the
section 504 to active alcoholics and drug addicts presentxondition may be taken into consideration. Thus, a college may
sensitive and difficult questions that must be taken into accountot exclude an addict or alcoholic as a student, on the basis of
in interpretation and enforcement. addiction or alcoholism, if the person can successfully partici-
The Secretary has carefully examined the issue and hagate in the education program and complies with the rules of the
obtained a legal opinion from the Attorney General. That college and if his or her behavior does not impede the perfor-
opinion concludes that drug addiction and alcoholism are mance of other students.
“physical or mental impairments” within the meaning of sec- Of great concern to many commenters was the question of
tion 7(6) of the Rehabilitation Act of 1973, as amended, and thatwhat effect the inclusion of drug addicts and alcoholics as
drug addicts and alcoholics are therefore handicapped fothandicapped persons would have on school disciplinary rules
purposes of section 504 if their impairment substantially limits prohibiting the use or possession of drugs or alcohol by stu-
one of their major life activities. The Secretary therefore be- dents. Neither such rules nor their application to drug addicts or
lieves that he is without authority to exclude these conditionsalcoholics is prohibited by this regulation, provided that the
from the definition. There is a medical and legal consensus thatules are enforced evenly with respect to all students .
alcoholism and drug addiction are diseases, although there is 5. Qualified handicapped persoRaragraph (k) of §104.3
disagreement as to whether they are primarily mental or physi-defines the term “qualified handicapped person.” Throughout
cal. In addition, while Congress did not focus specifically on the the regulation, this term is used instead of the statutory term
problems of drug addiction and alcoholism in enacting section“otherwise qualified handicapped person.” The Department
504, the committees that considered the Rehabilitation Act ofbelieves that the omission of the work “otherwise” is necessary
1973 were made aware of the Department’s long-standingin order to comport with the intent of the statute because, read
practice of treating addicts and alcoholics as handicappediterally, “otherwise” qualified handicapped persons include
individuals eligible for rehabilitation services under the Voca- persons who are qualified except for their handicap, rather than
tional Rehabilitation Act. in spite of their handicap. Under such a literal reading, a blind
The Secretary wishes to reassure recipients that inclusiorperson possessing all the qualifications for driving a bus except
of addicts and alcoholics within the scope of the regulation will sight could be said to be “otherwise qualified” for the job of
not lead to the consequences feared by many commenters. triving. Clearly, such a result was not intended by Congress. In
cannot be emphasized too strongly that the statute and thall other respects, the terms “qualified” and “otherwise quali-
regulation apply only to discrimination against qualified handi- fied” are intended to be interchangeable.
capped persons solely by reason of their handicap. The factthat  Section 104.3(k)(1) defines a qualified handicapped per-
drug addition and alcoholism may be handicaps does not meason with respect to employment as a handicapped person who
thatthese conditions must be ignored in determining whether artan, with reasonable accommodation, perform the essential
individual is qualified for services or employment opportuni- functions of the job in question. The term “essential functions”
ties. On the contrary, a recipient may hold a drug addict ordoes not appear in the corresponding provision of the Depart-
alcoholic to the same standard of performance and behavior tanent of Labor’s section 503 regulation, and a few commenters
which it holds others, even if any unsatisfactory performance orobjected to its inclusion on the ground that a handicapped
behavior is related to the person’s drug addiction or alcoholism.person should be able to perform all job tasks. However, the
In other words, while an alcoholic or drug addict may not be Department believes that inclusion of the phrase is useful in
denied services or disqualified from employment solely be- emphasizing that handicapped persons should not be disquali-
cause of his or her condition, the behavioral manifestations offied simply because they may have difficulty in performing
the condition may be taken into account in determining whethertasks that bear only a marginal relationship to a particular job.
he or she is qualified. Further, we are convinced that inclusion of the phrase is not
With respect to the employment of a drug addict or alco- inconsistent with the Department of Labor’s application of its
holic, if it can be shown that the addiction or alcoholism definition.
prevents successful performance of the job, the person need not  Certain commenters urged that the definition of qualified
be provided the employment opportunity in question. For handicapped person be amended so as explicitly to place upon
example, in making employment decisions, a recipient maythe employer the burden of showing that a particular mental or
judge addicts and alcoholics on the same basis it judges all othgvhysical characteristic is essential. Because the same result is
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achieved by the requirement contained in paragraph (a) ofservice need not produce equal results; it merely must afford an
8104.13, which requires an employer to establish that anyequal opportunity to achieve equal results.
selection criterion that tends to screen out handicapped persons It must be emphasized that, although separate services
is job-related, that recommendation has not been followed. must be required in some instances, the provision of unneces-
Section 104.3(k)(2) defines qualified handicapped person,sarily separate or different services is discriminatory. The
with respect to preschool, elementary, and secondary proaddition to paragraph (b)(2) of the phrase “in the most inte-
grams, in terms of age. Several commenters recommended thafrated setting appropriated to the person’s needs” is intended to
eligibility for the services be based upon the standard ofreinforce this general concept. A new paragraph (b)(3) has also
substantial benefit, rather than age, because of the need of marpeen added to §104.4, requiring recipients to give qualified
handicapped children for early or extended services if they arehandicapped persons the option of participating in regular
to have an equal opportunity to benefit from education pro- programs despite the existence of permissibly separate or
grams. No change has been made in this provision, agairdifferent programs. The requirement has been reiterated in
because of the extreme difficulties in administration that would §8104.38 and 104.47 in connection with physical education and
result from the choice of the former standard. Under the athletics programs.
remedial action provisions of §104.6(a)(3), however, persons Section 104.4(b)(1)(v) prohibits a recipient from support-
beyond the age limits prescribed in §104.3(k)(2) may in appro-ing another entity or person that subjects participants or em-
priate cases be required to be provided services that they wergloyees in the recipient’s program to discrimination on the basis
formerly denied because of a recipient’s violation of section of handicap. This section would, for example, prohibit financial
504. support by a recipient to a community recreational group or to
Section 104.3(k)(3) states that a handicapped person is professional or social organization that discriminates against
qualified for preschool, elementary, or secondary services if thehandicapped persons. Among the criteria to be considered in
person is of an age at which nonhandicapped persons areach case are the substantiality of the relationship between the
eligible for such services or at which State law mandates therecipient and the other entity, including financial support by the
provision of educational services to handicapped persons. Irrecipient, and whether the other entity’s activities relate so
addition, the extended age ranges for which recipients mustlosely to the recipient’s program or activity that they fairly
provide full educational opportunity to all handicapped personsshould be considered activities of the recipient itself. Paragraph
in order to be eligible for assistance under the Education of thgb)(1)(vi) was added in response to comment in order to make
Handicapped Act generally, 3-18 as of September 1978, and 3explicit the prohibition against denying qualified handicapped
21 as of September 1980 are incorporated by reference in thipersons the opportunity to serve on planning and advisory
paragraph. boards responsible for guiding federally assisted programs or
Section 104.3(k)(3) defines qualified handicapped personactivities.
with respect to postsecondary educational programs. As re-  Severalcomments appearedto interpret 8104.4(b)(5), which
vised, the paragraph means that both academic and technicg@roscribes discriminatory site selection, to prohibit a recipient
standards must be met by applicants to these programs. Thehat is located on hilly terrain from erecting any new buildings
term “technical standards” refers to all nonacademic admis-atits presentsite. That, of course, is notthe case. This paragraph
sions criteria that are essential to participation in the program inis not intended to apply to construction of additional buildings
guestion. at an existing site. Of course, any such facilities must be made
6. General prohibitions against discriminatioBection accessible in accordance with the requirements of §104.23.
104.4 contains general prohibitions against discrimination ap- 7. Assurances of compliancgection 104.5(a) requires
plicable to all recipients of assistance from this Department. arecipientto submitto the Assistant Secretary an assurance that
Paragraph (b)(1)(i) prohibits the exclusion of qualified each of its programs and activities receiving or benefiting from
handicapped persons from aids, benefits, or services, and pardederal financial assistance from this Department will be
graph (ii) requires that equal opportunity to participate or conducted in compliance with their regulation. Many
benefit be provided. Paragraph (iii) requires that services pro-commenters also sought relief from the paperwork require-
vided to handicapped persons be as effective as those providements imposed by the Department’s enforcement of its various
to the nonhandicapped. In paragraph (iv), different or separateivil rights responsibilities by requesting the Department to
services are prohibited except when necessary to provide equallissue one form incorporating title VI, title IX, and section 504
effective benefits. assurances. The Secretary is sympathetic to this request. While
In this context, the term “equally effective,” defined in itis not feasible to adopt a single civil rights assurance form at
paragraph (b)(2), is intended to encompass the concept othis time, the Office for Civil Rights will work toward that goal.
equivalent, as opposed to identical, services and to acknowl- 8. Private rights of actionSeveral comments urged that
edge the fact that in order to meet the individual needs ofthe regulation incorporate provision granting beneficiaries a
handicapped persons to the same extent that the correspondimivate right of action against recipients under section 504. To
needs of nonhandicapped persons are met, adjustments toonfer such a right is beyond the authority of the executive
regular programs or the provision of different programs may branch of Government. There is, however, case law holding that
sometimes be necessary. This standard parallels the one estafdch aright exists. Lloyd v. Regional Transportation Authority,
lished under title VI of Civil Rights Act of 1964 with respectto 548 F. 2d 1277 (7th Cir. 1977); see Hairston v. Drosick, Civil
the provision of educational services to students whose primaryNo. 75-0691 (S.D. W. Va. Jan 14, 1976); Gurmankin v. Castanzo,
language is not English. See Lau v. Nichols, 414 U.S. 563411 F. Supp. 982 (E.D. Pa. 1976); cf. Lau v. Nichols, supra.
(1974). To be equally effective, however, an aid, benefit, or 9. Remedial actionWhere there has been a finding of
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discrimination, §104.6 requires a recipient to take remediala grievance procedure. Two changes were made in the section
action to overcome the effects of the discrimination. Actions inresponse to comment. A general requirementthat appropriate
that might be required under paragraph (a)(1) include provisiondue process procedures be followed has been added. It was
of services to persons previously discriminated against, rein-decided that the details of such procedures could not at this time
statement of employees and development of a remedial actiofve specified because of the varied nature of the persons and
plan. Should a recipient fail to take required remedial action, theentities who must establish the procedures and of the programs
ultimate sanctions of court action or termination of Federal to which they apply. A sentence was also added to make clear
financial assistance may be imposed. that grievance procedures are not required to be made available
Paragraph (a)(2) extends the responsibility for taking re- to unsuccessful applicants for employment or to applicants for
medial action to a recipient that exercises control over aadmission to colleges and universities.
noncomplying recipient. Paragraph (a)(3) also makes clearthat  The regulation does not require that grievance procedures
handicapped persons who are not in the program at the time thdte exhausted before recourse is sought from the Department.
remedial action is required to be taken may also be the subjeddowever, the Secretary believes thatitis desirable and efficient
of such remedial action. This paragraph has been revised ifn many cases for complainants to seek resolution of their
response to comments in order to include persons who woulccomplaints and disputes at the local level and therefore encour-
have been in the program if discriminatory practices had notages them to use available grievance procedures.
existed. Paragraphs (a) (1), (2), and (3) have also beenamended A number of comments asked whether compliance with
in response to comments to make plain that, in appropriatethis section or the notice requirements of 104.8 could be
cases, remedial action might be required to redress clear violacoordinated with comparable action required by the title I1X
tions of the statute itself that occurred before the effective dateregulation. The Department encourages such efforts.
of this regulation. 13. Notice.Section 104.8 (formerly 884.9) sets forth re-
10. Voluntary action.In 8104.6(b), the term “voluntary  quirements for dissemination of statements of nondiscrimina-
action” has been substituted for the term “affirmative action” tion policy by recipients.
because the use of the latter term led to some confusion. We It is important that both handicapped persons and the
believe the term “voluntary action” more accurately reflects the public at large be aware of the obligations of recipients under
purpose of the paragraph. This provision allows action, beyondsection 504. Both the Department and recipients have respon-
that required by the regulation, to overcome conditions that ledsibilities in this regard. Indeed the Department intends to
to limited participation by handicapped persons, whether or notundertake a major public information effort to inform persons
the limited participation was caused by any discriminatory of their rights under section 504 and this regulation. In 8104.8
actions on the part of the recipient. Several commenters urgedhe Department has sought to impose a clear obligation on
that paragraphs (a) and (b) be revised to require remedial actiomajor recipients to notify beneficiaries and employees of the
to overcome effects of prior discriminatory practices regardlessrequirements of section 504, without dictating the precise way
of whether there has been an express finding of discriminationin which this notice must be given. At the same time, we have
The self-evaluation requirement in paragraph (c) accomplishesavoided imposing requirements on small recipients (those with
much the same purpose. fewer than fifteen employees) that would create unnecessary
11. Self-evaluationParagraph (c) requires recipients to and counterproductive paper work burdens on them and unduly
conduct a self-evaluation in order to determine whether theirstretch the enforcement resources of the Department.
policies or practices may discriminate against handicapped  Section 104.8(a), as simplified, requires recipients with
persons and to take steps to modify any discriminatory policiesfifteen or more employees to take appropriate steps to notify
and practices and their effects. The Department received manyeneficiaries and employees of the recipient’s obligations un-
comments approving of the addition to paragraph (c) of adersection 504. The last sentence of §104.8(a) has been revised
requirement that recipients seek the assistance of handicapped list possible, rather than required, means of natification.
persons in the self-evaluation process. This paragraph has bee®ection 104.8(b) requires recipients to include a natification of
further amended to require consultation with handicappedtheir policy of nondiscrimination in recruitment and other
persons or organizations representing them before recipientgeneral information materials.
undertake the policy modifications and remedial steps pre- In response to a number of comments, §104.8 has been
scribed in paragraphs (c) (ii) and (iii). revised to delete the requirements of publication in local news-
Paragraph (c)(2), which sets forth the recordkeeping re-papers, which has proved to be both troublesome and ineffec-
quirements concerning self-evaluation, now applies only totive. Several commenters suggested that notification on sepa-
recipients with fifteen or more employees. This change wasrate forms be allowed until present stocks of publications and
made as part of an effort to reduce unnecessary or counterprdorms are depleted. The final regulation explicitly allows this
ductive administrative obligations on small recipients. For method of compliance. The separate form should, however, be
those recipients required to keep records, the requirements haviacluded with each significant publication or form that is
been made more specific; records must include a list of personsglistributed.
consulted and a description of areas examined, problems iden-  Section 104 which prohibited the use of materials that
tified, and corrective steps taken. Moreover, the records must benight give the impression that a recipient excludes qualified
made available for public inspection. handicapped persons from its program, has been deleted. The
12. Grievance procedureSection 104.7 requires recipi- Departmentis convinced by the comments that this provision is
ents with fifteen or more employees to designate an individualunnecessary and difficult to apply. The Department encourages
responsible for coordinating its compliance efforts and to adoptrecipients, however, to include in their recruitment and other
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general information materials photographs of handicappedber of comments. The Department remains convinced that its
persons and ramps and other features of accessible buildingsapproach is both fair and effective. Moreover, the Department
Under new 8104.9 the Assistant Secretary may, underof Labor reports that it has experienced little difficulty in
certain circumstances, require recipients with fewer than fif- administering the requirements of reasonable accommodation.
teen employees to comply with one or more of these require-The provision therefore remains basically unchanged from the
ments. Thus, if experience shows a need for imposing notice oproposed regulation.
other requirements on particular recipients or classes of small ~ Section 104.12 requires a recipient to make reasonable
recipients, the Department is prepared to expand the coveragaccommodation to the known physical or mental limitations of
of these sections. a handicapped applicant or employee unless the recipient can
14. Inconsistent State lawSection 104.10(a) states that demonstrate that the accommodation would impose an undue
compliance with the regulation is not excused by State or localhardship on the operation of its program. Where a handicapped
laws limiting the eligibility of qualified handicapped personsto person is not qualified to perform a particular job, where
receive services or to practice an occupation. The provision thugseasonable accommodation does not overcome the effects of a
applies only with respect to state or local laws that unjustifiably person’s handicap, or where reasonable accommodation causes
differentiate on the basis of handicap. undue hardship to the employer, failure to hire or promote the
Paragraph (b) further points out that the presence of limitedhandicapped person will not be considered discrimination.
employment opportunities in a particular profession, does not  Section 104.12(b) lists some of the actions that constitute
excuse a recipient from complying with the regulation. Thus, areasonable accommodation. The list is neither all-inclusive nor
law school could not deny admission to a blind applicant meant to suggest that employers must follow all of the actions
because blind lawyers may find it more difficult to find jobs listed.

than do nonhandicapped lawyers. Reasonable accommodation includes modification of work
schedules, including part-time employment, and job restructur-
Subpart B—Employment Practices ing. Job restructuring may entail shifting nonessential duties to

other employees. In other cases, reasonable accommodation

Subpart B prescribes requirements for nondiscrimination may include physical modifications or relocation of particular
in the employment practices of recipients of Federal financial offices or jobs so that they are in facilities or parts of facilities
assistance administered by the Department. This subpart ishat are accessible to and usable by handicapped persons. If
consistent with the employment provisions of the Department'ssuch accommodations would cause undue hardship to the
regulation implementing title IX of the Education Amendments employer, they need not be made.
of 1972 (34 CFR, Part 106) and the regulation of the Depart- Paragraph (c) of this section sets forth the factors that the
ment of Labor under section 503 of the Rehabilitation Act, Office for Civil Rights will consider in determining whether an
which requires certain Federal contractors to take affirmativeaccommodation necessary to enable an applicant or employee
action in the employment and advancement of qualified handi-to perform the duties of a job would impose an undue hardship.
capped persons. All recipients subjectto title IX are also subjecfThe weight given to each of these factors in making the
to this regulation. In addition, many recipients subject to this determination as to whether an accommodation constitutes
regulation receive Federal procurement contracts in excess ofindue hardship will vary depending on the facts of a particular
$2,500 and are therefore also subject to section 503. situation. Thus, a small day-care center might not be required to

15. Discriminatory practicesSection 104.11 sets forth expend more than a nominal sum, such as that necessary to
general provisions with respect to discrimination in employ- equip a telephone for use by a secretary with impaired hearing,
ment. A new paragraph (a)(2) has been added to clarify theébut a large school district might be required to make available
employment obligations of recipients that receive Federal fundsa teacher’s aide to a blind applicant for a teaching job. The
under Part B of the Education of the Handicapped Act, asreasonable accommodation standard in §104.12 is similar to the
amended (EHA). Section 606 of the EHA obligates elementaryobligation imposed upon Federal contractors in the regulation
or secondary school systems that receive EHA funds to takemplementing section 503 of the Rehabilitation Act of 1973,
positive steps to employ and advance in employment qualifiedadministered by the Department of Labor. Although the word-
handicapped persons. This obligation is similar to the nondis-ing of reasonable accommaodation provisions of the two regu-
crimination requirement of section 504 but requires recipientslations is not identical, the obligation that the two regulations
to take additional steps to hire and promote handicappedmpose is the same, and the Federal Government’s policy in
persons. In enacting section 606 Congress chose the wordsnplementing the two sections will be uniform. The Depart-
“positive steps” instead of “affirmative action” advisedly and ment adopted the factors listed in paragraph (c) instead of the
did not intend section 606 to incorporate the types of activities“business necessity” standard of the Labor regulation because
required under Executive Order 11246 (affirmative action on that term seemed inappropriate to the nature of the programs
the basis of race, color, sex, or national origin) or under section®perated by the majority of institutions subject to this regula-
501 and 503 of the Rehabilitation Act of 1973. tion, e.g., public school systems, colleges and universities. The

Paragraph (b) of 8104.11 sets forth the specific aspects ofactors listed in paragraph (c) are intended to make the rationale
employment covered by the regulation. Paragraph (c) providesunderlying the business necessity standard applicable to an
that inconsistent provisions of collective bargaining agree- understandable by recipients of ED funds.
ments do not excuse noncompliance. 17. Tests and selection criteri&evised 8104.13(a) pro-

16. Reasonable accommodatidrhe reasonable accom- hibits employers from using test or other selection criteria that
modation requirement of 104.12 generated a substantial numscreen out or tend to screen out handicapped persons unless the
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test or criterion is shown to be job-related and alternative testemployer may not ask if an applicant is an epileptic but may ask
and criteria that do not screen out or tend to screen out as manyhether the person can perform a particular job without endan-
handicapped persons are not shown by the Assistant Secretaigering other employees.
to be available. This paragraph is an application of the principle ~ Section 104.14(b) allows preemployment inquiries only if
established under title VII of the Civil Rights Act of 1964 in they are made in conjunction with required remedial action to
Griggs v. Duke Power Company, 401 U.S. 424 (1971). correct past discrimination, with voluntary action to overcome
Under the proposed section, a statistical showing of ad-past conditions that have limited the participation of handi-
verse impact on handicapped persons was required to trigger acapped persons, or with obligations under section 503 of the
employer’s obligation to show that employment criteria and Rehabilitation Act of 1973. In these instances, paragraph (b)
qualifications relating to handicap were necessary. This re-specifies certain safeguards that must be followed by the
quirement was changed because the small number of handiemployer.
capped persons taking tests would make statistical showings of  Finally, the revised provision allows an employer to con-
“disproportionate, adverse effect” difficult and burdensome. dition offers of employment to handicapped persons on the
Under the altered, more workable provision, once it is shownresults of medical examinations, so long as the examinations are
that an employments test substantially limits the opportunitiesadministered to all employees in a nondiscriminatory manner
of handicapped persons, the employer must show the test to band the results are treated on a confidential basis.
job-related. A recipient is no longer limited to using predictive 19. Specific acts of discriminatiorsections 104.15 (re-
validity studies as the method for demonstrating that a test orcruitment), 140.16 (compensation), 104.17 (job classification
other selection criterion is in fact job-related. Nor, in all cases, and structure) and 104.18 (fringe benefits) have been deleted
are predictive validity studies sufficient to demonstrate that afrom the regulation as unnecessary duplicative of §104.11
test or criterion is job-related. In addition, §104.13(a) has been(discrimination prohibited). The deletion of these sections in no
revised to place the burden on the Assistant Secretary, ratheway changes the substantive obligations of employers subject
than the recipient, to identify alternate tests. to this regulation from those set forth in the July 16 proposed
Section 104.13(b) requires that a recipient take into ac-regulation. These deletions bring the regulation closer in form
count that some tests and criteria depend upon sensory, manudf the Department of Labor’s section 503 regulation.
or speaking skills that may not themselves be necessary to the A proposed section, concerning fringe benefits, had al-
job in question but that may make the handicapped persordowed for differences in benefits or contributions between
unable to pass the test. The recipient must select and administérandicapped and nonhandicapped persons in situations only
tests so as best to ensure that the test will measure the handithere such differences could be justified on an actuarial basis.
capped person’s ability to perform on the job rather than theSection 104.11 simply bars discrimination in providing fringe
person’s ability to see, hear, speak, or perform manual taskshenefits and does not address the issue of actuarial differences.
except, of course, where such skills are the factors that the testhe Department believes that currently available data and
purports to measure. For example, a person with a speeckxperience do not demonstrate a basis for promulgating a
impediment may be perfectly qualified for jobs that do not or regulation specifically allowing for differences in benefits or
need not, with reasonable accommodation, require ability tocontributions.
speak clearly. Yet, if given an oral test, the person will be unable
to perform in a satisfactory manner. The test results will not, Subpart C—Program Accessibility
therefore, predict job performance but instead will reflect
impaired speech. In general, Subpart C prohibits the exclusion of qualified
18. Preemployment inquiriesSection 104.14, concern- handicapped persons from federally assisted programs or ac-
ing preemployment inquiries, generated a large number oftivities because a recipient’s facilities are inaccessible or unus-
comments. Commenters representing handicapped personable.
strongly favored a ban on preemployment inquiries on the 20. Existing facilitiesSection 104.22 maintains the same
ground that such inquiries are often used to discriminate againsstandard for nondiscrimination in regard to existing facilities as
handicapped persons and are not necessary to serve any legitiras included in the proposed regulation. The section states that
mate interests of employers. Some recipients, on the other hana recipient’s program or activity, when viewed in its entirety,
argued that preemployment inquiries are necessary to detemmust be readily accessible to and usable by handicapped per-
mine qualifications of the applicant, safety hazards caused by &aons. Paragraphs (a) and (b) make clear that a recipient is not
particular handicapping condition, and accommodations thatrequired to make each of its existing facilities accessible to
might be required. handicapped persons if its program as a whole is accessible.
The Secretary has concluded that a general prohibition ofAccessibility to the recipient’s program or activity may be
preemployment inquiries is appropriate. However, a sentenceachieved by a number of means, including redesign of equip-
has been added to paragraph (a) to make clear that an employarent, reassignment of classes or other services to accessible
may inquire into an applicant’s ability to perform job-related buildings, and making aides available to beneficiaries. In choos-
tasks but may not ask if the person has a handicap. For exampl@g among methods of compliance, recipients are required to
an employer may not ask on an employmentform if an applicantgive priority consideration to methods that will be consistent
is visually impaired but may ask if the person has a currentwith provision of services in the most appropriate integrated
driver's license (if that is a necessary qualification for the setting. Structural changes in existing facilities are required
position in question). Similarly, employers may make inquiries only where there is no other feasible way to make the recipient’s
about an applicant’s ability to perform a job safely. Thus, an program accessible.
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Under §104.22, a university does not have to make all of its17870 (April 4, 1977), adopting 26 CFR 7.190.
existing classroom buildings accessible to handicapped stu-  Several commenters expressed concern about the feasibil-
dents if some of its buildings are already accessible and if it isity of compliance with the program accessibility standard. The
possible to reschedule or relocate enough classes so as to offSecretary believes that the standard is flexible enough to permit
all required courses and a reasonable selection of electiveecipients to devise ways to make their programs accessible
coursesin accessible facilities. If sufficient relocation of classesshort of extremely expensive or impractical physical changesin
is not possible using existing facilities, enough alterations tofacilities. Accordingly, the section does not allow for waivers.
ensure program accessibility are required. A university may notThe Department is ready at all times to provide technical
exclude a handicapped student from a specifically requiredassistance to recipients in meeting their program accessibility
course offering because it is not offered in an accessibleresponsibilities. For this purpose, the Department is establish-
location, but it need not make every section of that courseing a special technical assistance unit. Recipients are encour-
accessible. aged to call upon the unit staff for advice and guidance both on
Commenters representing several institutions of higherstructural modifications and on other ways of meeting the
education have suggested that it would be appropriate for ongrogram accessibility requirement.
postsecondary institution in a geographical area to be made Paragraph (d) has been amended to require recipients to
accessible to handicapped persons and for other colleges anttake all nonstructural adjustments necessary for meeting the
universities in that area to participate in that school’s program,program accessibility standard within sixty days. Only where
thereby developing an educational consortium for the structural changes in facilities are necessary will a recipient be
postsecondary education of handicapped students. The Deparpermitted up to three years to accomplish program accessibil-
ment believes that such a consortium, when developed andty. It should be emphasized that the three-year time period is
applied only to handicapped persons, would not constitutenot a waiting period and that all changes must be accomplished
compliance with §104.22, but would discriminate against quali- as expeditiously as possible. Further, it is the Department’s
fied handicapped persons by restricting their choice in selectingoelief, after consultation with experts in the field, that outside
institutions of higher education and would, therefore, be incon-ramps to buildings can be constructed quickly and at relatively
sistent with the basic objectives of the statute. low cost. Therefore, it will be expected that such structural
Nothing in this regulation, however, should be read as additions will be made promptly to comply with §104.22(d).
prohibiting institutions from forming consortia for the benefit The regulation continues to provide, as did the proposed
of all students. Thus, if three colleges decide that it would beversion, that a recipient planning to achieve program accessibil-
cost-efficient for one college to offer biology, the second ity by making structural changes must develop a transition plan
physics, and the third chemistry to all students at the threefor such changes within six months of the effective date of the
colleges, the arrangement would not violate section 504. On theegulation. A number of commenters suggested extending that
other hand, it would violate the regulation if the same institu- period to one year. The secretary believes that such an extension
tions set up a consortium under which one college undertook tas unnecessary and unwise. Planning for any necessary struc-
make its biology lab accessible, another its physics lab, and aural changes should be undertaken promptly to ensure that they
third its chemistry lab, and under which mobility-impaired can be completed within the three-year period. The elements of
handicapped students (but not other students) were required tthe transition plan as required by the regulation remain virtually
attend the particular college that is accessible for the desiredinchanged from the proposal but §104.22(d) now includes a
courses. requirementthat the recipient make the plan available for public
Similarly, while a public school district need not make inspection.
each of its buildings completely accessible, it may not make Several commenters expressed concern that the program
only one facility or part of a facility accessible if the result is to accessibility standard would result in the segregation of handi-
segregate handicapped students in a single setting. capped persons in educational institutions. The regulation will
All recipients that provide health, welfare, or other social not be applied to permit such a result. See §104.4(c)(2)(iv),
services may also comply with 8104.22 by delivering servicesprohibiting unnecessary separate treatment; §104.35, requiring
at alternate accessible sites or making home visits. Thus, fothat students in elementary and secondary schools be educated
example, a pharmacist might arrange to make home deliveriesn the most integrated setting appropriate to their needs; and
of drugs. Under revised §104.22(c), small providers of health,new §104.43(d), applying the same standard to postsecondary
welfare, and social services (those with fewer than fifteen education.
employees) may refer a beneficiary to an accessible provider of ~ We have received some comments from organizations of
the desired service, but only if no means of meeting the progranhandicapped persons on the subject of requiring, over an
accessibility requirement other than a significant alteration in extended period of time, a barrier-free environment that is,
existing facilities is available. The referring recipient has the requiring the removal of all architectural barriers in existing
responsibility of determining that the other provider is in fact facilities. The Department has considered these comments but
accessible and willing to provide the service. has decided to take no further action at this time concerning
A recent change in the tax law may assist some recipientgdhese suggestions, believing that such action should only be
in meeting their obligations under this section. Under sectionconsidered in light of experience in implementing the program
2122 of the Tax Reform Act of 1976, recipients that pay federal accessibility standard.
income tax are eligible to claim a tax deduction of up to $25,000 21. New construction.Section 104.23 requires that all
for architectural and transportation modifications made to new facilities, as well as alterations that could affect access to
improve accessibility for handicapped persons. See 42 FRand use of existing facilities, be designed and constructed in a
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manner so as to make the facility accessible to and usable bprograms. In this context, the term “adult education” refers only
handicapped persons. Section 104.23(a) has been amended smthose educational programs and activities for adults that are
that it applies to each newly constructed facility if the construc- operated by elementary and secondary schools.
tion was commended after the effective date of the regulation.  The provisions of Subpart D apply to state and local
The words “if construction has commenced” will be considered educational agencies. Although the subpart applies, in general,
to mean “if groundbreaking has taken place.” Thus, a recipientto both public and private education programs and activities
will not be required to alter the design of a facility that has that are federally assisted, §8104.32 and 104.33 apply only to
progressed beyond groundbreaking prior to the effective date opublic programs and §104.39 applies only to private programs;
the regulation. §8104.35 and 104.36 apply both to public programs and to those
Paragraph (b) requires certain alterations to conform to theprivate programs that include special services for handicapped
requirement of physical accessibility in paragraph (a). If an students.
alteration is undertaken to a portion of a building the accessibil- ~ Subpart B generally conforms to the standards established
ity of which could be improved by the manner in which the for the education of handicapped persons in Mills v Board of
alteration is carried out, the alteration must be made in thatEducation of the District of Columbia, 348 F. Supp. 866
manner. Thus, if a doorway or wall is being altered, the door or(D.D.C. 1972), Pennsylvania Association for Retarded Chil-
other wall opening must be made wide enough to accommodatelren v. Commonwealth of Pennsylvania, 344 F. Supp. 1257
wheelchairs. On the other hand, if the alteration consists of(E.D. 1971), 343 F. Supp. 279 (E.D. Pa. 1972), and Lebanks v.
altering ceilings, the provisions of this section are not appli- Spears, 60, F.R.D. 135 (E.D. La. 1973), as well as in the
cable because this alteration cannot be done in away that affec&ducation of the Handicapped Act, as amended by Pub. L. 94-
the accessibility of that portion of the building. The phrase “to 142 (the EHA).
the maximum extend feasible” has been added to allow forthe ~ The basic requirements common to those cases, to the
occasional case in which the nature of an existing facility is suchEHA, and to this regulation are (1) that handicapped persons,
as to make itimpractical or prohibitively expensive to renovate regardless of the nature or severity of their handicap, be pro-
the building in a manner that results in its being entirely barrier-vided a free appropriate public education, (2) that handicapped
free—tmaltsuch cases, however, the alteration should providestudents be educated with nonhandicapped students to the
the maximum amount of physical accessibility feasible. maximum extent appropriate to their needs, (3) that educational
[As proposed, §104.23(c) required compliance with the agencies undertake to identify and locate all unserved handi-
American National Standards Institute (ANSI) standard on capped children, (4) that evaluation procedures be improved in
pbuitdingaccessibility as the minimum necessary for compli- order to avoid the inappropriate education that results from the
ance with the accessibility requirement of §104.23(a) and (b).misclassification of students, and (5) that procedural safeguard
The reference to the ANSI standard created some ambiguitybe established to enable parents and guardians to influence
since the standard itself provides for waivers where otherdecisions regarding the evaluation and placement of their
methods are equally effective in providing accessibility to the children. These requirements are designed to ensure that no
facility. 49 handicapped child is excluded from school on the basis of
handicap and, if a recipient demonstrates that placement in a
42 This paragraph was deleted per an amendment to the Section 504egular educational setting cannot be achieved satisfactorily,
regulations at 45 Fed. Reg. 52141, Dec. 19, 1990. The new language of th¢hat the student is provided with adequate alternative services
amendment is provided above in §104.23(c). suited to the student’'s needs without additional cost to the
student’s parents or guardian. Thus, a recipient that operates a
Moreover, the Secretary does not wish to discouragepyplic school system must either educate handicapped children
innovation in barrier-free construction by requiring absolute i its regular program or provide such children with an appro-
adherence to a I’Igld deSign standard. ACCOfdingly, §10423(C)pr|a’[e alternative education at pub“c expense.
has been revised to permit departures from particular require- |t js not the intention of the Department, except in extraor-
ments of the ANSI standard where the recipient can demon-inary circumstances, to review the result of individual place-
strate that equivalent access to the facility is provided. ment and other educational decisions, so long as the school
Section 104.23(d) of the proposed regulation, providing district complies with the “process” requirements of this sub-
for a limited deferral of action Concerning facilities that are part (Concerning identification and |ocation' eva|uation, and
Subject to section 502 as well as section 504 of the Act, has beeaue process procedures)' However, the Department will p|ace
deleted. The Secretary believes that the provision is unnecesy high priority on investigating cases which may involve

sary and inappropriate to this regulation. The Department will, exclusion of a child from the education system or a pattern or
however, seek to coordinate enforcement activities under thisyractice of discriminatory placements or education.

regulation with those of the Architectural and Transportation 22. Location and notificationSection 104.32 requires

Barriers Compliance Board. public schools to take steps annually to identify and locate
handicapped children who are not receiving an education and to

Subpart D—Preschool, Elementary, and publicize to handicapped children and their parents the rights

Secondary Education and duties established by section 504 and this regulation. This

section has been shortened without substantive change.
Subpart D sets forth requirements for nondiscrimination in 23. Free appropriate public educatiodnder §104.33(a),
preschool, elementary, secondary, and adult education prog recipient is responsible for providing a free appropriate public
grams and activities, including secondary vocational educationeducation to each qualified handicapped person who is in the
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recipient’s jurisdiction. The word “in” encompasses the con- the recipient is not required to pay the cost of room and board.
cepts of both domicile and actual residence. If arecipientplaces = Two new sentences have been added to paragraph (c)(1) to
a child in a program other than its own, it remains financially make clear that a recipient’s financial obligations need not be
responsible for the child, whether or not the other program ismet solely through its own funds. Recipients may rely on funds
operated by another recipient or educational agency. Moreoverfrom any public or private source including insurers and similar
a recipient may not place a child in a program that is inappro-third parties.
priate or that otherwise violates the requirements of SubpartD.  The EHA requires a free appropriate education to be
And in no case may a recipient refuse to provide services to grovided to handicapped children “no later than September 1,
handicapped child inits jurisdiction because of another person’sl978,” but section 504 contains no authority for delaying
or entity’s failure to assume financial responsibility. enforcement. To resolve this problem, a new paragraph (d) has
Section 104.33(b) concerns the provision of appropriate been added to §104.33. Section 104.33(d) requires recipients to
educational services to handicapped children. To be appropriachieve full compliance with the free appropriate public educa-
ate, such services must be designed to meet handicappetibn requirements of 8104.33 as expeditiously as possible, but
children’s individual educational needs to the same extent thain no event later than September 1, 1978. The provision also
those of nonhandicapped children are met. An appropriatemakes clear that, as of the effective date of this regulation, no
education could consist of education in regular classes, educarecipient may exclude a qualified handicapped child from its
tion in regular classes with the use of supplementary serviceseducational program. This provision against exclusion is con-
or special education and related services. Special educatiosistent with the order of providing services set forth in section
may include specially designed instruction in classrooms, at612(3) of the EHA, which places the highest priority on provid-
home, or in private or public institutions and may be accompa-ing services to handicapped children who are not receiving an
nied by such related services as developmental, corrective, andducation.
other supportive services (including psychological, counsel- 24. Educational settingSection 104.34 prescribes stan-
ing, and medical diagnostic services). The placement of thedards for educating handicapped persons with nonhandicapped
child must however, be consistent with the requirements ofpersons to the maximum extent appropriate to the needs of the
§104.34 and be suited to his or her educational needs. handicapped person in question. A handicapped student may be
The quality of the educational services provided to handi- removed from the regular educational setting only where the
capped students must equal that of the services provided toecipient can show that the needs of the student would, on
nonhandicapped students; thus, handicapped student’s teachebalance, be served by placement in another setting.
must be trained in the instruction of persons with the handicap ~ Although under §104.34, the needs of the handicapped
in question and appropriate materials and equipment must b@erson are determinative as to proper placement, it should be
available. The Department is aware that the supply of ad-stressed that, where a handicapped student is so disruptive in a
equately training teachers may, at least at the outset of theegular classroom that the education of other students is signifi-
imposition of this requirement, be insufficient to meet the cantly impaired, the needs of the handicapped child cannot be
demand of all recipients. This factor will be considered in met in that environment. Therefore, regular placement would
determining the appropriateness of the remedy for noncompli-not be appropriate to his or her needs and would not be required
ance with this section. A new §104.33(b)(2) has been addedby §104.34.
which allows this requirement to be met through the full Among the factors to be considered in placing a child is the
implementation of an individualized education program devel- need to place the child as close to home as possible. A new
oped in accordance with the standard of the EHA. sentence has been added to paragraph (a) requiring recipients to
Paragraph (c) of §104.33 sets forth the specific financial take this factor into account. As pointed out in several com-
obligations of a recipient. If a recipient does not itself provide ments, the parents’ right under 8104.36 to challenge the place-
handicapped persons with the requisite services, it must assumment of their child extends not only to placement in special
the cost of any alternate placement. If, however, a recipientclasses or separate schools but also to placement in a distant
offers adequate services and if alternate placement is chosen kschool and, in particular, to residential placement. An equally
a student’s parent or guardian, the recipient need not assume ttappropriate educational program may exist closer to home; this
cost of the outside services. (If the parent or guardian believesssue may be raised by the parent or guardian under §8104.34
that his or her child cannot be suitably educated in the recipient'sand 104.36.
program, he or she may make use of the procedures established New paragraph (b) specified that handicapped children
in 8104.36.) Under this paragraph, a recipient’s obligation must also be provided nonacademic services in as integrated a
extends beyond the provision of tuition payments in the case oketting as possible. This requirement is especially important for
placement outside the regular program. Adequate transportaehildren whose educational needs necessitate their being solely
tion must also be provided. Recipients must also pay forwith other handicapped children during most of each day. To
psychological services and those medical services necessarhe maximum extent appropriate, children in residential set-
for diagnostic and evaluative purposes. tings are also to be provided opportunities for participation with
If the recipient places a student, because of his or herother children.
handicap, in a program that necessitates his or her being away Section 104.34(c) requires that any facilities that are iden-
from home, the payments must also cover room and board antifiable as being for handicapped students be comparable in
nonmedical care (including custodial and supervisory care).quality to other facilities of the recipient. A number of com-
When residential care is necessitated not by the student’snents objected to this section on the basis that it encourages the
handicap but by factors such as the student’'s home conditions;sreation and maintenance of such facilities. Thisis not the intent
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of the provision. A separate facility violates section 504 unlessthe procedure must ensure that the child is placed in the most
itis indeed necessary to the provision of an appropriate educaintegrated setting appropriate.
tion to certain handicapped students. Inthose instancesinwhich ~ The proposed regulation would have required a complete
such facilities are necessary (as might be the case, for exampléndividual reevaluation of the student each year. The Depart-
for severely retarded persons), this provision requires that thenent has concluded that it is inappropriate in the section 504
educational services provided be comparable to those providedegulation to require full reevaluations on such a rigid schedule.
in the facilities of the recipient that are not identifiable as being Accordingly, §104.35(c) requires periodic reevaluations and
for handicapped persons. specifies that reevaluations in accordance with the EHA will
25. Evaluation and placemenBecause the failure to  constitute compliance. The proposed regulation implementing
provide handicapped persons with an appropriate education ishe EHA allows reevaluation at three-year intervals except
so frequently the result of misclassification or misplacement, under certain specified circumstances.
8104.33(b)(1) makes compliance with its provisions contin- Under 8104.36, a recipient must establish a system of due
gent upon adherence to certain procedures designed to ensupgocess procedures to be afforded to parents or guardians before
appropriate classification and placement. These procedureshe recipient takes any action regarding the identification,
delineated in §8104.35 and 104.36, are concerned with testingvaluation, or educational placement of a person who, because
and other evaluation methods and with procedural due procesef handicap, needs or is believed to need special education or
rights. related services. This section has been revised. Because the due
Section 104.35(a) requires that an individual evaluation beprocess procedures of the EHA, incorporated by reference in
conducted before any action is taken with respect either to thehe proposed section 504 regulation, are inappropriate for some
initial placement of a handicapped child in a regular or specialrecipients not subject to that Act, the section now specifies
education program or to any subsequent significant change irminimum necessary procedures: notice, arightto inspectrecords,
that placement. Thus, a full reevaluation is not required everyan impartial hearing with a right to representation by counsel,
time an adjustmentin placementis made. “Any action”includesand a review procedure. The EHA procedures remain one
denials of placement. means of meeting the regulation’s due process requirements,
Paragraphs (b) and (c) of §104.35 establishes procedurelowever, and are recommended to recipients as a model.
designed to ensure that children are not misclassified, unneces- 26. Nonacademic serviceSection 104.37 requires a re-
sarily labeled as being handicapped, or incorrectly placedcipient to provide nonacademic and extracurricular services
because of inappropriate selection, administration, or interpre-and activities in such manner as is necessary to afford handi-
tation of evaluation materials. This problem has been exten-capped students an equal opportunity for participation. Because
sively documented in “Issues in the Classification of Children,” these services and activities are part of a recipient’s education
a report by the Project on Classification of Exceptional Chil- program, they must, in accordance with the provisions of
dren, in which the HEW Interagency Task Force participated. §104.34, be provided in the most integrated setting appropriate.
The provisions of these paragraphs are aimed primarily at  Revised paragraph (c)(2) does permit separation or differ-
abuses in the placement process that result from misuse of, cgntiation with respect to the provision of physical education and
undue or misplaced reliance on, standardized scholastic aptiathletics activities, but only if qualified handicapped students
tude tests. are also allowed the opportunity to compete for regular teams
Paragraph (b) has been shortened but not substantivelpr participate in regular activities. Most handicapped students
changed. The requirement in former subparagraph (1) thafare able to participate in one or more regular physical education
recipients provide and administer evaluation materials in theand athletics activities. For example, a student in a wheelchair
native language of the student has been deleted as unnecessacgn participate in regular archery course, as can a deaf student
since the same requirement already exists under title VI and isn a wrestling course.
more appropriately covered under that statute. Paragraphs (1) Finally, the one-year transition period provided in a pro-
and (2) are, in general, intended to prevent misinterpretationposed section was deleted in response to the almost unanimous
and similar misuse of test scores and, in particular, to avoidobjection of commenters to that provision.
undue reliance on general intelligence tests. Subparagraph (3) 27. Preschool and adult educatioBection 104.38 pro-
requires a recipient to administer tests to a student with im-hibits discrimination on the basis of handicap in preschool and
paired sensory, manual, or speaking skills in whatever manneadult education programs. Former paragraph (b), whichempha-
is necessary to avoid distortion of the test results by thesized that compensatory programs for disadvantaged children
impairment. Former subparagraph (4) has been deleted aare subject to section 504, has been deleted as unnecessary,
unnecessarily repetitive of the other provisions of this para-since it is comprehended by paragraph (a).
graph. 28. Private educationSection 104.39 sets forth the re-
Paragraph (c) requires a recipient to draw upon a variety ofquirements applicable to recipients that operate private educa-
sources in the evaluation process so that the possibility of errotion programs and activities. The obligations of these recipients
in classification is minimized. In particular, it requires that all have been changed in two significant respects: first, private
significant factors relating to the learning process, including schools are subject to the evaluation and due process provisions
adaptive behavior, be considered. (Adaptive behavior is theof the subpart only if they operate special education programs;
effectiveness with which the individual meets the standards ofsecond, under §104.39(b), they may charge more for providing
personal independence and social responsibility expected of hiservices to handicapped students than to nonhandicapped stu-
or her age and cultural group.) Information from all sources dents to the extent that additional charges can be justified by
must be documented and considered by a group of persons, anidcreased costs.
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Paragraph (a) of §104.39 is intended to make clear thatwith visual or hearing impairments are available. A recipient,
recipients that operate private education programs and activiunder this paragraph, must assure itself that such methods are
ties are not required to provide an appropriate education toused with respect to the selection and administration of any
handicapped students with special educational needs if thedmissions tests that it uses.
recipient does not offer programs designed to meetthose needs. Section 104.42(b)(3)(iii) has been amended to require that
Thus, a private school that has no program for mentally retardec&dmissions tests be administered in facilities that, on the whole,
persons is neither required to admit such a person into itsare accessible. In this context, “on the whole” means that not all
program nor to arrange or pay for the provision of the person’sof the facilities need be accessible so long as a sufficient number
education in another program. A private recipient without a of facilities are available to handicapped persons.
special program for blind students, however, would not be Revised §104.42(b)(4) generally prohibits preadmission
permitted to exclude, on the basis of blindness, a blind applicantnquiries as to whether an applicant has a handicap. The
who is able to participate in the regular program with minor considerations that led to this revision are similar to those
adjustments in the manner in which the program is normallyunderlying the comparable revision of §104.14 on

offered. preemploymentinquiries. The regulation does, however, allow
inquiries to be made, after admission but before enroliment, as
Subpart E—Postsecondary Education to handicaps that may require accommodation.

New paragraph (c) parallels the section on preemployment

Subpart E prescribes requirements for nondiscrimination inquiries and allows postsecondary institutions to inquire about
in recruitment, admission, and treatment of students inapplicants’ handicaps before admission, subject to certain safe-
postsecondary education programs and activities, includingguards, if the purpose of the inquiry is to take remedial action
vocational education. to correct past discrimination or to take voluntary action to

29 Admission and recruitmenity addition to a general  overcome the limited participation of handicapped persons in
prohibition of discrimination on the basis of handicap in postsecondary educational institutions.

8104.42(a), the regulation delineates, in 8104.42(b), specific ~ Proposed §104.42(c), which would have allowed different
prohibitions concerning the establishment of limitations of admissions criteria in certain cases for handicapped persons,
admission of handicapped students, the use of tests or selectiomas widely misinterpreted in comments from both handicapped
criteria, and preadmission inquiry. Several changes have beepersons and recipients. We have concluded that the section is
made in this provision. unnecessary, and it has been deleted.

Section 104.42(b) provides that postsecondary educational ~ 30. Treatment of studentSection 104.43 contains gen-
institutions may not use any test or criterion for admission thateral provisions prohibiting the discriminatory treatment of
has a disproportionate, adverse effect on handicapped persorgialified handicapped applicants. Paragraph (b) requires re-
unless it has been validated as a predictor of academic succespients to ensure that equal opportunities are provided to its
and alternate tests or criteria with a less disproportionate,handicapped students in education programs and activities that
adverse effect are shown by the Department to be availableare not operated by the recipient. The recipient must be satisfied
There are two significant changes in this approach from the Julythat the outside education program or activity as a whole is
16 proposed regulation. nondiscriminatory. For example, a college must ensure that

First, many commenters expressed concern thatdiscrimination on the basis of handicap does not occur in
8104.42(b)(2)(ii) could be interpreted to require a “global connection with teaching assignments of student teachers in
search” for alternate tests that do not have a disproportionateglementary or secondary schools not operated by the college.
adverse impact on handicapped persons. This was not the intetdnder the “as a whole” wording, the college could continue to
of the provision and, therefore, it has been amended to place these elementary or secondary school systems that discriminate
burden on the Assistant Secretary for Civil Rights, rather thanif, and only if, the college’s student teaching program, when
on the recipient, to identify alternate tests. viewed in its entirety, offered handicapped student teachers the

Second, a new paragraph (d), concerning validity studies,same range and quality of choice in student teaching assign-
has been added. Under the proposed regulation, overall successents afforded nonhandicapped students.
in an education program, not just first-year grades, was the = Paragraph (c) of this section prohibits a recipient from
criterion against which admissions tests were to be validatedexcluding qualified handicapped students from any course,
This approach has been changed to reflect the comment ofourse of study, or other part of its education program or
professional testing services that use of first-year grades wouldactivity. This paragraph is designed to eliminate the practice of
be less disruptive of present practice and that periodic validityexcluding handicapped persons from specific courses and from
studies against overall success in the education program wouldreas of concentration because of factors such as ambulatory
be sufficient check on the reliability of first-year grades. difficulties of the student or assumptions by the recipient that no

Section 104.42(b)(3) also requires a recipient to assurejob would be available in the area in question for a person with
itself that admissions tests are selected and administered tthat handicap.
applicants with impaired sensory, manual, or speaking skills in New paragraph (d) requires postsecondary institutions to
such manner as is necessary to avoid unfair distortion of tesbperate their programs and activities so that handicapped stu-
results. Methods have been developed for testing the aptitudelents are provided services in the most integrated setting
and achievement of persons who are not able to take writterappropriate. Thus, if a college had several elementary physics
tests or even to make the marks required for mechanicallyclasses and had moved one such class to the first floor of the
scored objective tests; in addition, methods for testing personscience building to accommodate students in wheelchairs, it
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would be a violation of this paragraph for the college to ents are not required to maintain a complete braille library.
concentrate handicapped students with no mobility impair- 32. Housing. Section 104.45(a) requires postsecondary
ments in the same class. institutions to provide housing to handicapped students at the
31. Academic adjustmentBaragraph (a) of 8104.44 re- same cost as they provide it to other students and in a conve-
quires that a recipient make certain adjustments to academiaient, accessible, and comparable manner. Commenters, par-
requirements and practices that discriminate or have the effecticularly blind persons pointed out that some handicapped
of discriminating on the basis of handicap. This requirement, persons can live in any college housing and need not wait to the
like its predecessor in the proposed regulation, does not obligatend of the transition period in Subpart C to be offered the same
an institution to waive course or other academic requirementsyvariety and scope of housing accommodations given to
But such institutions must accommodate those requirements tmonhandicapped persons. The Department concurs with this
the needs of individual handicapped students. For example, aposition and will interpret this section accordingly.
institution might permit an otherwise qualified handicapped Anumber of colleges and universities reacted negatively to
student who is deaf to substitute an art appreciation or musigaragraph (b) of this section. It provides that, if a recipient
history course for a required course in music appreciation orassists in making off-campus housing available to its students,
could modify the manner in which the music appreciation it should develop and implement procedures to assure itself that
course is conducted for the deaf student. It should be stressedff-campus housing, as a whole, is available to handicapped
that academic requirements that can be demonstrated by thstudents. Since postsecondary institutions are presently re-
recipient to be essential to its program of instruction or to quired to assure themselves that off-campus housing is pro-
particular degrees need not be changed. vided in a manner that does not discriminate on the basis of sex
Paragraph (b) provides that postsecondary institutions may(§106.32 of the title IX regulation), they may use the procedures
notimpose rules that have the effect of limiting the participation developed under title IX in order to comply with §104.45(b). It
of handicapped students in the education program. Such ruleshould be emphasized that not every off-campus living accom-
include prohibition of tape recorders or braillers in classrooms modation need be made accessible to handicapped persons.
and dog guides in campus buildings. Several recipients ex-  33. Health and insuranceA proposed section, providing
pressed concern about allowing students to tape record lecturethat recipients may not discriminate on the basis of handicap in
because the professor may later want to copyright the lectureghe provision of health related services, has been deleted as
This problem may be solved by requiring students to signduplicative of the general provisions of §104.43. This deletion
agreements that they will not release the tape recording orepresents no change in the obligation of recipients to provide
transcription or otherwise hinder the professor’s ability to nondiscriminatory health and insurance plans. The Department
obtain a copyright. will continue to require that nondiscriminatory health services
Paragraph (c) of this section, concerning the administra-be provided to handicapped students. Recipients are not re-
tion of course examinations to students with impaired sensoryquired, however, to provide specialized services and aids to
manual, or speaking skills, parallels the regulation’s provisionshandicapped persons in health programs. If, or example, a
on admissions testing (8104.42(b)) and will be similarly inter- college infirmary treats only simple disorders such as cuts,
preted. bruises, and colds, its obligation to handicapped persons is to
Under §104.44(d), a recipient must ensure that no handi-treat such disorders for them.
capped student is subject to discrimination in the recipient’s 34. Financial assistanceSection 104.46(a), prohibiting
program because of the absence of necessary auxiliary educalscrimination in providing financial assistance, remains sub-
tional aids. Colleges and universities expressed concern abowgtantively the same. It provides that recipients may not provide
the costs of compliance with this provision. less assistance to or limit the eligibility of qualified handi-
The Department emphasizes that recipients can usuallycapped persons for such assistance, whether the assistance is
meet this obligation by assisting students in using existing provided directly by the recipient or by another entity through
resources for auxiliary aids such as state vocational rehabilitathe recipient’s sponsorship. Awards that are made under wills,
tion agencies and private charitable organizations. Indeed, thérusts, or similar legal instruments in a discriminatory manner
Department anticipates that the bulk of auxiliary aids will be are permissible, but only if the overall effect of the recipient’s
paid for by state and private agencies, not by colleges omrovision of financial assistance is not discriminatory on the
universities. In those circumstances where the recipient institu-basis of handicap.
tion must provide the educational auxiliary aide, the institution It will not be considered discriminatory to deny, on the
has flexibility in choosing the methods by which the aids will basis of handicap, an athletic scholarship to a handicapped
be supplied. For example, some universities have used studenfgerson if the handicap renders the person unable to qualify for
to work with the institution’s handicapped students. Other the award. For example, a student who has a neurological
institutions have used existing private agencies that tape textslisorder might be denied a varsity football scholarship on the
for handicapped students free of charge in order to reduce théasis of his inability to play football, but a deaf person could not,
number of readers needed for visually impaired students. on the basis of handicap, be denied a scholarship for the
As long as no handicapped person is excluded from aschool’s diving team. The deaf person could, however, be
program because of the lack of an appropriate aid, the recipientlenied a scholarship on the basis of a comparative diving
need not have all such aids on hand at all times. Thus, readembility.
need not be available in the recipient’s library at all times so Commenters on §104.46(b), which applies to assistance in
long as the schedule of times when a reader is available i®btaining outside employment for students, expressed similar
established, is adhered to, and is sufficient. Of course, recipi-concernsto those raised under §104.43(b), concerning coopera-
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tive programs. This paragraph has been changed in the sam&ervices, as defined in §104.4(b)(2) (i.e., benefits or services
manner as §104.43(b) to include the “as a whole” concept andvhich “afford handicapped persons equal opportunity to obtain
will be interpreted in the same manner as §104.43(b). the same result (or) to gain the same benefit * * *”).

35. Nonacademic servicesSection 104.47 establishes Section 104.52(a) also includes provisions concerning the
nondiscrimination standards for physical education and athlet-limitation of benefits or services to handicapped persons and
ics counseling and placement services, and social organizathe subjection of handicapped persons to different eligibility
tions. This section sets the same standards as does §104.38 stindards. One common misconception about the regulation is
Subpart D, discussed above, and will be interpreted in a similathat it would require specialized hospitals and other health care

fashion. providers to treat all handicapped persons. The regulation
makes no such requirement. Thus, a burn treatment center need

Subpart F—Health, Welfare, and not provide other types of medical treatment to handicapped

Social Services persons unless it provides such medical services to

nonhandicapped persons. It could not, however, refuse to treat
Subpart F applies to recipients that operate health, welfarethe burns of a deaf person because of his or her deafness.
and social service programs. The Department received fewer =~ Commenters had raised the question of whether the prohi-
comments on this subpart than on others. bition against different standards of eligibility might preclude
Although many commented that Subpart F lacked specific- recipients from providing special services to handicapped per-
ity, these commenters provided neither concrete suggestionsons or classes of handicapped persons. The regulation will not
nor additions. Nevertheless, some changes have been madbe so interpreted, and the specific section in question has been
pursuant to comment, to clarify the obligations of recipients in eliminated. Section 104.4(c) makes clear that special programs
specific areas. In addition, in an effort to reduce duplication in for handicapped persons are permitted.
the regulation, the section governing recipients providing health A new paragraph (a)(5) concerning the provision of differ-
services has been consolidated with the section regulatingent or separate services or benefits has been added. This
providers of welfare and social services. Since the separat@rovision prohibits such treatment unless necessary to provide
provisions that appeared in the proposed regulation were algqualified handicapped persons with benefits and services that
most identical, no substantive change should be inferred fromare as effective as those provided to others.
their consolidation. Section 104.52(b) has been amended to cover written
Several commenters asked whether Subpart F applies tanaterial concerning waivers of rights or consent to treatment as
vocational rehabilitation agencies whose purpose is to assist inwell as general notices concerning health benefits or services.
the rehabilitation of handicapped persons. To the extent thafThe section requires the recipient to ensure that qualified
such agencies receive financial assistance from the Departhandicapped persons are not denied effective notice because of
ment, they are covered by Subpart F and all other relevantheir handicap. For example, recipients could use several differ-
subparts of the regulation. Nothing in this regulation, however, ent types of notice in order to reach persons with impaired
precludes such agencies from servicing only handicapped pervision or hearing, such as brailled messages, radio spots, and
sons. Indeed, §104.4(c) permits recipients to offer services otactical devices on cards or envelopes to inform blind persons
benefits that are limited by federal law to handicapped personf the need to call the recipient for further information.
or classes of handicapped persons. Section 104.52(c) is a new section requiring recipient
Many comments suggested requiring state social servicehospitals to establish a procedure for effective communication
agencies to take an active role in the enforcement of section 504vith persons with impaired hearing for the purpose of providing
with regard to local social service providers. The Departmentemergency health care. Although it would be appropriate for a
believes that the possibility for federal-state cooperation in thehospital to fulfill its responsibilities under this section by
administration and enforcement of section 504 warrants furtherhaving a full-time interpreter for the deaf on staff, there may be
consideration. other means of accomplishing the desired result of assuring that
A number of comments also discussed whether section 5040me means of communication is immediately available for
should be read to require payment of compensation to institu-deaf persons needing emergency treatment.
tionalized handicapped patients who perform services for the  Section 104.52(c), also a new provision, requires recipi-
institution in which they reside. The Department of Labor has ents with fifteen or more employees to provide appropriate
recently issued a proposed regulation under the Fair Laboruxiliary aids for persons with impaired sensory, manual, or
Standards Act (FLSA) that covers the question of compensaspeaking skills. Further, the Assistant Secretary may require a
tion for institutionalized persons, 42 FR 15224 (March 18, small provider to furnish auxiliary aids where the provision of
1977). This Department will seek information and comment aids would not adversely affect the ability of the recipient to
from the Department of Labor concerning that agency’s expe-provide its health benefits or service.
rience administering the FLSA regulation. 37. Treatment of drug addicts and alcoholic&ection
36. Health, welfare, and other social service providers. 104.53 is a new section that prohibits discrimination in the
Section 104.52(a) has been expanded in several respects. Thieatment and admission of drug and alcohol addicts to hospi-
addition of new paragraph (a)(2) is intended to make clear thetals and outpatient facilities. Section 104.53 prohibits discrimi-
basic requirement of equal opportunity to receive benefits ornation against drug abusers by operators of outpatient facilities,
services in the health, welfare, and social service areas. Theespite the fact that section 407 pertains only to hospitals,
paragraph parallels 88104.4(b)(ii) and 104.43(b). New para-because of the broader application of section 504. This provi-
graph (a)(3) requires the provision of effective benefits or sion does not mean that all hospitals and outpatient facilities
must treat drug addiction and alcoholism. It simply means, for
A-22 example, that a cancer clinic may not refuse to treat cancer



1990 Amendments to Section 504
of the Rehabilitation Act of 1973

29 USC § 706(8)

(A) Except as otherwise provided in subparagraph (B), the term “individual with handicaps” means any individual who (i) has a
physical or mental disability which for such individual constitutes or results in a substantial handicap to employmemtand (ii)
reasonably be expected to benefitin terms of employability from vocational rehabilitation services provided pursuanptersubcha

| and Il of this chapter.

(B) Subject to subparagraphs (C) and (D), the term “individual with handicaps” means, for purposes of subchapters IV and V of
this chapter, any person who (i) has a physical or mental impairment which substantially limits one or more of such person’s ma
life activities, (ii) has a record of such an impairment, or (iii) is regarded as having such an impairment.

(C) (i) forpurposes of title V, the term “individual with handicaps” does not include an individual who is currently engaging
in the illegal use of drugs, when a covered entity acts on the basis of such use.

(i)  Nothing in clause (i) shall be construed to exclude as an individual with handicaps an individual who—

(D has successfully completed a supervised drug rehabilitation program and is no longer engaging in the illegal use
of drugs, or has otherwise been rehabilitated successfully and is no longer engaging in such use;

(I is participating in a supervised rehabilitation program and is no longer engaging in such use; or

(Il iserroneously regarded as engaging in such use, butis not engaging in such use; exceptthatit shall not be a violatiol
of this Act for a covered entity to adopt or administer reasonable policies or procedures, including but not limited to drug
testing, designed to ensure that an individual described in subclause (I) and (I1) is no longer engaging in the illegal use
of drugs.

(i) Notwithstanding clause (i), for purposes and activities providing health services and services provided under title I, 11
and lll, an individual shall not be excluded from the benefits of such programs or activities on the basis of his or her curren
illegal use of drugs if he or she is otherwise entitled to such services.

(iv) Forpurposes of programs and activities providing educational services, local educational agencies may take disciplinary
action pertaining to the use or possession of illegal drugs or alcohol against any handicapped student who currentty is engagin
inthe illegal use of drugs orin the use of alcohol to the same extent that such disciplinary action is taken againstippeldandi
students. Furthermore, the due process procedures at 34 CFR 104.36 shall not apply to such disciplinary actions.

(v) For purposes of sections 503 and 504 as such sections relate to employment, the term “individual with handicaps” doe:
notinclude any individual who is an alcoholic whose current use of alcohol prevents such individual from performing the duties
ofthe job in question or whose employment, by reason of such current alcohol abuse, would constitute a direct thréwat to proper
or the safety of others.

(D) For the purposes of sections 793 and 794 of this title, as such sections relate to employment, such term does not include ¢
individual who has a currently contagious disease or infection and who, by reason of such disease or infection, woudaconstitut
direct threat to the health or safety or other individuals or who, by reason of the currently contagious disease ordnfieabtm,

to perform the duties of the job.

Add new section at end of §706, as follows:

(22) (A) The term “drug” means a controlled substance, as defined in schedules | through V of section 202 of the Controlled
Substances Act (21 U.S.C. 812).

(B) The term “illegal use of drugs” means the use of drugs, the possession or distribution of which is unlawful under the

Controlled Substances Act. Such term does not include the use of a drug taken under supervision by a licensed healt
care professional, or other uses authorized by the Controlled Substances Act or other provisions of Federal law.
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS

April 29, 1992

Dear Colleague:

Secretary of Education Lamar Alexander has committed the Department of Education to sending the
strongest possible signal that education is the door to opportunity for all Americans. The Department’s
AMERICA 2000 strategy is designed to help communities edwadHteeir children well, and to meet world

class standards. To help ensure equal educational opportunity for all Americans—which is indispensable to
achieving our National Education Goals—the Office for Civil Rights (OCR) will continue its vigorous
enforcement of our Federal civil rights statutes and thereby contribute to the achievement of the goals and
underlying objectives cAAMERICA 2000.

One of the four civil rights laws enforced by OCR is Section 504 of the Rehabilitation Act of 1973, which
requires that all children with handicaps be afforded equal educational opportunities in federally funded
programs and activities, such as our public schools. Because | feel certain you share my commitment to equa
educational opportunity, | am writing to alert you to two compliance problems that are occurring with
increased frequency. One concerns the failure to provide comparable facilities and services for students with
handicaps. The other concerns shorter instructional school days and longer bus rides for students with
handicaps due to transportation scheduling.

| would like to take this opportunity to review with you the requirements of Section 504. (A copy of the
regulation is enclosed for your reference.) | also want to share with you specific examples of the kinds and
guality of services and treatment provided to students with handicaps that are in violation of Section 504.

The Section 504 regulation states that a recipient may not afford a qualified handicapped person an
opportunity to participate in or benefit from any aid, benefit, or service that is not equal to that afforded to
others. Thus, facilities provided for students with handicaps must be comparable to those provided for
nonhandicapped students. Students with handicaps also must receive an equal opportunity to participate ir
transportation services. Transportation schedules must not result in these students spending appreciabl:
more time on buses than nonhandicapped students, and transportation schedules must be designed to enst
arrival and departure times that do not reduce the length of the school day for students with handicaps for
whom a shorter school day has not been prescribed on an individual basis.

A recent review of selected Section 504 letters of findings conducted by my staff revealed that the services
and treatment provided to students with handicaps too often were not comparable to those provided to
nonhandicapped students. | am concerned that these are not isolated instances; rather, the problems ha
been found nationwide. A few examples of the types of problems that have been recurring are presented
below.

. Classes for students with handicaps were held in storage rooms, home economics rooms,
partitioned offices and other areas that were not conducive to an appropriate learning
environment.

. Classroom sizes were not adequate to accommodate some of the specific educational,
physical, and/or medical needs of students with handicaps.

B-1



. Teachers were not provided adequate support or supplies to enable them to give their students
an equal education. In some instances, it was found that teachers had to go to unusual lengths
to obtain supplies. In one school district, no clerical or secretarial staff was available for
teachers of students with handicaps, and teachers had to leave their classes to answer the
telephone, while teachers of nonhandicapped students had appropriate clerical assistance.

. Students with handicaps who use bus transportation received an instructional school day
substantially shorter than that of nonhandicapped students. In one school district, bus
transportation was not provided to a student with a handicap on days when the weather was
inclement.

. Some mobility-impaired students did not receive transportation until five months into the
school term because the school district did not own an accessible bus.

. Some students with handicaps had school bus rides in excess of four hours and 45 minutes
each day because of bus scheduling. These rides were much longer than the bus rides of other
students. As a result, many of these handicapped students arrived at school wet. Others
became hyperactive and required additional medication.

In each of the examples outlined above, students with handicaps were not provided an education comparable
to that provided to nonhandicapped students. | bring these problems to your attention so that we may work
cooperatively to ensure that students with handicaps receive the equal educational services and treatmen
to which they are entitled. State education officials, school administrators, and others responsible for the
education of students with handicaps must be aware of these problems and ensure that school districts
understand their obligation to provide students with handicaps with facilities and services comparable to
those provided to nonhandicapped students. | encourage school districts that are concerned that there ma
be compliance problems with current or planned programs to contact the appropriate OCR regional office
for technical assistance. For your convenience, | am enclosing a list of our regional offices.

| appreciate your attention to this matter.
Sincerely,
Michael L. Williams

Assistant Secretary
for Civil Rights
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

Memorandum
Date: September 16, 1991
To: Chief State School Officers

From: Robert R. Davila
Assistant Secretary
Office of Special Education and Rehabilitative Services

Michael L. Williams
Assistant Secretary
Office for Civil Rights

John T. MacDonald
Assistant Secretary
Office of Elementary and Secondary Education

Subject: Clarification of Policy to Address the Needs of Children with Attention Deficit Disorders within General
and/or Special Education

l. Introduction

There is a growing awareness in the education community that attention deficit disorder (ADD) and attention deficit
hyperactive disorder (ADHD) can result in significant learning problems for children with those conéditdmite
estimates of the prevalence of ADD vary widely, we believe that three to five percent of school-aged children may have
significant educational problems related to this disorder. Because ADD has broad implications for education as a whole
the Department believes it should clarify State and local responsibility under Federal law for addressing the needs c
children with ADD in the schools. Ensuring that these students are able to reach their fullest potential is an inherent pal
of the National education goals and AMERICA 2000. The National goals, and the strategy for achieving them, are base
on the assumptions that: (1) all children can learn and benefit from their education; and (2) the educational communit
must work to improve the learning opportunities for all children.

This memorandum clarifies the circumstances under which children with ADD are eligible for special education services
under Part B of the Individuals with Disabilities Education Act (Part B), as well as the Part B requirements for evaluation
of such children’s unique educational needs. This memorandum will also clarify the responsibility of State and local
educational agencies (SEAs and LEAS) to provide special education and related services to eligible children with ADD
under Part B. Finally, this memorandum clarifies the responsibilities of LEAS to provide regular or special education and
related aids and services to those children with ADD who are not eligible under Part B, but who fall within the definition
of “handicapped person” under Section 504 of the Rehabilitation Act of 1973. Because of the overall educational
responsibility to provide services for these children, it is important that general and special education coordinate thei
efforts.

1 While we recognize that the disorders ADD and ADHD vary, the term ADD is being used to encompass children with both disorders
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I, Eligibility for Special Education and Related Services under Part B

Last year during the reauthorization of the Education of the Handicapped Act [now the Individuals with Disabilities
Education Act], Congress gave serious consideration to including ADD in the definition of “children with disabilities”

in the statute. The Department took the position that ADD does not need to be added as a separate disability category
the statutory definition since children with ADD who require special education and related services can meet the
eligibility criteria for services under Part B. This continues to be the Department’s position.

No change with respectto ADD was made by Congress in the statutory definition of “children with disabilities;” however,
language was included in Section 102(a) of the Education of the Handicapped Act Amendments of 1990 that require
the Secretary to issue a Notice of Inquiry (NOI) soliciting public comment on special education for children with ADD
under Part B. In response to the NOI (published November 29, 1990Hadbeal Reqister), the Department received

over 2000 written comments, which have been transmitted to the Congress. Our review of these written comment
indicates that there is confusion in the field regarding the extent to which children with ADD may be served in special
education programs conducted under Part B.

A. Description of Part B

Part B requires SEAs and LEAs to make a free appropriate public education (FAPE) available to all eligible children with
disabilities and to ensure that the rights and protections of Part B are extended to those children and their parents. 20 U.S
1412(2); 34 CFR 88300.121 and 300.2. Under Part B, FAPE, among other elements, includes the provision of specic
education and related services, at no cost to parents, in conformity with an individualized education program (IEP). 3¢
CFR 8§300.4.

In order to be eligible under Part B, a child must be evaluated in accordance with 34 CFR §8300.530-300.534 as havin
one or more specified physical or mental impairments, and must be found to require special education and related servic
by reason of one or more of these impairmer. U.S.C. 1401(a)(1); 34 CFR 8300.5. SEAs and LEASs must ensure
that children with ADD who are determined eligible for services under Part B receive special education and related
services designed to meet their unique needs, including special education and related services needs arising from t
ADD. A full continuum of placement alternatives, including the regular classroom, must be available for providing
special education and related services required in the IEP.

B. Eligibility for Part B services under the “Other Health Impaired” Category

The list of chronic or acute health problems included within the definition of “other health impaired” in the Part B
regulations is not exhaustive. The term “other health impaired” includes chronic or acute impairments that result in
limited alertness, which adversely affects educational performance. Thus, children with ADD should be classified as
eligible for services under the “other health impaired” category in instances where the ADD is a chronic or acute healtt
problem that results in limited alertness, which adversely affects educational performance. In other words, children with
ADD, where the ADD is a chronic or acute health problem resulting in limited alertness, may be considered disabled
under Part B solely on the basis of this disorder within the “other health impaired” category in situations where special
education and related services are needed because of the ADD.

C. Eligibility for Part B services under Other Disability Categories

Children with ADD are also eligible for services under Part B if the children satisfy the criteria applicable to other
disability categories. For example, children with ADD are also eligible for services under the “specific learning
disability” category of Part B if they meet the criteria stated in 88300.5(b)(9) and 300.541 or under the “seriously
emotionally disturbed” category of Part B if they meet the criteria stated in 8300.5(b)(8).

2 The Part B regulations define 11 specified disabilities. 34 CFR 8300.5(b)(1)-(11). The Education of the Handicapped Act
Amendments of 1990 amended the Individuals with Disabilities Education Act [formerly the Education of the Handicapped Act] to
specify that autism and traumatic brain injury are separate disability cate§egesection 602(a)(1) of the Act, to be codified at
20 U.S.C. 1401(a)(1).
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"I, Evaluations under Part B

A. Requirements

SEAs and LEAs have an affirmative obligation to evaluate a child who is suspected of having a disability to determine
the child’s need for special education and related services. Under Part B, SEAs and LEAs are required to have procedur
for locating, identifying and evaluating all children who have a disability or are suspected of having a disability and are
in need of special education and related services. 34 CFR 88300.128 and 300.220. This responsibility, known as “chil
find,” is applicable to all children from birth through 21, regardless of the severity of their disability.

Consistent with this responsibility and the obligation to make FAPE available to all eligible children with disabilities,
SEAs and LEAs must ensure that evaluations of children who are suspected of needing special education and relat
services are conducted without undue delay. 20 U.S.C. 1412(2). Because of its responsibility resulting from the FAPE
and child find requirements of Part B, an LEA may not refuse to evaluate the possible need for special education an
related services of a child with a prior medical diagnosis of ADD solely by reason of that medical diagnosis. However,
a medical diagnosis of ADD alone is not sufficient to render a child eligible for services under Part B.

Under Part B, before any action is taken with respect to the initial placement of a child with a disability in a program

providing special education and related services, “a full and individual evaluation of the child’s educational needs must
be conducted in accordance with requirements of 8300.532.” 34 CFR §300.531. Section 300.532(a) requires that a child
evaluation must be conducted by a multidisciplinary team, including at least one teacher or other specialist with
knowledge in the area of suspected disability.

B. Disagreements over Evaluations

Any proposal or refusal of an agency to initiate or change the identification, evaluation, or educational placement of the
child, or the provision of FAPE to the child is subject to the written prior notice requirements of 34 CFR §8300.504-
300.5052 If a parent disagrees with the LEA'’s refusal to evaluate a child or the LEA'’s evaluation and determination
that the child does not have a disability for which the child is eligible for services under Part B, the parent may reques
a due process hearing pursuant to 34 CFR §8300.506-300.513 of the Part B regulations.

V. Obligations Under Section 504 of SEAs and LEAs to Children with ADD Found Not to Require Special
Education and Related Services Under Part B

Even if a child with ADD is found not to be eligible for services under Part B, the requirements of Section 504 of the
Rehabilitation Act of 1973 (Section 504) and its implementing regulation at 34 CFR Part 104 may be applicable. Sectior
504 prohibits discrimination on the basis of handicap by recipients of Federal funds. Since Section 504 is a civil rights
law, rather than a funding law, its requirements are framed in different terms than those of Part B. While the Section 50:
regulation was written with an eye to consistency with Part B, it is more general, and there are some differences arisin
from the differing natures of the two laws. For instance, the protections of Section 504 extend to some children who dc
not fall within the disability categories specified in Part B.

3 Section 300.505 of the Part B regulations sets out the elements that must be contained in the prior written notice to parents:
(1) A full explanation of all the procedural safeguards available to the parents under Subpart E;
(2) A description of the action proposed or refused by the agency, an explanation of why the agency proposes or refuses t
take the action, and a description of any options the agency considered and the reasons why those options were rejecte
(3) Adescription of each evaluation procedure, test, record, or report the agency uses as a basis for the proposal or refus:
and
(4) A description of any other factors which are relevant to the agency’s proposal or refusal.
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A. Definition

Section 504 requires every recipient that operates a public elementary or secondary education program to address t
needs of children who are considered “handicapped persons” under Section 504 as adequately as the needs
nonhandicapped persons are met. “Handicapped person” is defined in the Section 504 regulation as any person who r
a physical or mental impairment which substantially limits a major life actiity,(learning). 34 CFR 8104.3(j). Thus,
depending on the severity of their condition, children with AD8&y fit within that definition.

B. Programs and Services Under Section 504

Under Section 504, an LEA must provide a free appropriate public education to each qualified handicapped child. A free
appropriate public education, under Section 504, consists of regular or special education and related aids and servic
that are designed to meet the individual student’s needs and based on adherence to the regulatory requirements
educational setting, evaluation, placement, and procedural safeguards. 34 CFR §8104.33, 104.34, 104.35, and 104.:
A student may be handicapped within the meaning of Section 504, and therefore entitled to regular or special educatio
and related aids and services under the Section 504 regulation, even though the student may not be eligible for spec
education and related services under Part B.

Under Section 504, if parents believe that their child is handicapped by ADD, the LEA must evaluate the child to
determine whether he or she is handicapped as defined by Section 504. If an LEA determines that a child is nc
handicapped under Section 504, the parent has the right to contest that determination. If the child is determined to t
handicapped under Section 504, the LEA must make an individualized determination of the child’s educational need:
for regular or special education or related aids and services. 34 CFR 8104.35. For children determined to be handicapp:
under Section 504, implementation of an individualized education program developed in accordance with Part B,
although not required, is one means of meeting the free appropriate public education requirements of Sédtien 504.

child’s education must be provided in the regular education classroom unless it is demonstrated that education in th
regular environment with the use of supplementary aids and services cannot be achieved satisfactorily. 34 CFR §104.3

Should it be determined that the child with ADD is handicapped for purposes of Section 504 and needs only adjustment
in the regular classroom, rather than special education, those adjustments are required by Section 504. A range
strategies is available to meet the educational needs of children with ADD. Regular classroom teachers are important |
identifying the appropriate educational adaptions and interventions for many children with ADD.

SEAs and LEAs should take the necessary steps to promote coordination between special and regular educatic
programs. Steps also should be taken to train regular education teachers and other personnel to develop their awaren
about ADD and its manifestations and the adaptations that can be implemented in regular education programs to addre
the instructional needs of these children. Examples of adaptations in regular education programs should include th
following:

providing a structured learning environment; repeating and simplifying instructions about in-class and home-
work assignments; supplementing verbal instructions with visual instructions; using behavioral management
technigues; adjusting class schedules; modifying test delivery; using tape recorders, computer-aided instruction
and other audiovisual equipment; selecting modified textbooks or workbooks; and tailoring homework
assignments.

Other provisions range from consultation to special resources and may include reducing class size; use of one-on-or
tutorials; classroom aides and note-takers; involvement of a “services coordinator” to oversee implementation of specic
programs and services, and possible modification of nonacademic times such as lunchroom, recess, and physic
education.

4 Many LEAs use the same process for determining the needs of students under Section 504 that they use for implementing Part
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Through the use of appropriate adaptations and interventions in regular classes, many of which may be required b
Section 504, the Department believes that LEAs will be able to effectively address the instructional needs of many
children with ADD.

C. Procedural Safeguards Under Section 504

Procedural safeguards under the Section 504 regulation are stated more generally than in Part B. The Section 5(
regulation requires the LEA to make available a system of procedural safeguards that permits parents to challenge actio
regarding the identification, evaluation, or educational placement of their handicapped child whom they believe need:
special education or related services. 34 CFR 8104.36. The Section 504 regulation requires that the system of procedu
safeguards include notice, an opportunity for the parents or guardian to examine relevant records, an impartial hearin
with opportunity for participation by the parents or guardian and representation by counsel, and a review procedure
Compliance with procedural safeguards of Part B is one means of fulfilling the Section 504 requitdmeever, in

an impartial due process hearing raising issues under the Section 504 regulation, the impartial hearing officer must mak
a determination based upon that regulation.

V. Conclusion

Congress and the Department have recognized the need to provide information and assistance to teachers, administrat
parents and other interested persons regarding the identification, evaluation, and instructional needs of children witl
ADD. The Department has formed a work group to explore strategies across principal offices to address this issue. Th
work group also plans to identify some ways that the Department can work with the education associations to
cooperatively consider the programs and services needed by children with ADD across special and regular educatiol

Infiscal year 1991, the Congress appropriated funds for the Department to synthesize and disseminate current knowled:
related to ADD. Four centers will be established in Fall, 1991 to analyze and synthesize the current research literatur
on ADD relating to identification, assessment, and interventions. Research syntheses will be prepared in formats suitab
for educators, parents and researchers. Existing clearinghouses and networks, as well as Federal, State and lo
organizations will be utilized to disseminate these research syntheses to parents, educators and administrators, and ot
interested persons.

In addition, the Federal Resource Center will work with SEAs and the six regional resource centers authorized under th
Individuals with Disabilities Education Act to identify effective identification and assessment procedures, as well as

intervention strategies being implemented across the country for children with ADD. A document describing current
practice will be developed and disseminated to parents, educators and administrators, and other interested perso
through the regional resource centers network, as well as by parent training centers, other parent and consum
organizations, and professional organizations. Also, the Office for Civil Rights’ ten regional offices stand ready to

provide technical assistance to parents and educators.

Itis our hope that the above information will be of assistance to your State as you plan for the needs of children with ADD
who require special education and related services under Part B, as well as for the needs of the broader group of childr
with ADD who do not qualify for special education and related services under Part B, but for whom special education
or adaptations in regular education programs are needed. If you have any questions, please contact Jean Peelen, Of
for Civil Rights; (Phone: 202/732-1635), Judy Schrag, Office of Special Education Programs (Phone: 202/732-1007);
or Dan Bonner, Office of Elementary and Secondary Education (Phone: 202/401-0984).

5 Again, many LEAs and some SEAs are conserving time and resources by using the same due process procedures for resolvi
disputes under both laws.
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UNITED STATES DEPARTMENT OF EDUCATION
WASHINGTON, DC 20202

Memorandum
October 24, 1988
To: OCR Senior Staff

From: LeGree S. Daniels
Assistant Secretary for Civil Rights

Subject: Distinction Between Section 504 and the Education of the Handicapped Act

This memorandum provides clarification of the requirements concerning elementary and secondary education unde
Section 504 of the Rehabilitation Act of 1973 (Section 504) and Part B of the Education of the Handicapped Act (EHA).
The Office for Civil Rights (OCR) has responsibility for enforcing Section 504, while the Office of Special Education
and Rehabilitative Services (OSERS) has responsibility for the EHA. In any discussion of the two laws it is useful to beatr
in mind the respective origins and purposes of the statutes. The EHA, a grant statute, attaches many specific conditiol
to the receipt of Federal funds. Section 504, mandating nondiscrimination on the basis of handicap, is less specific. Th
regulations implementing Section 504 and the EHA have significant similarities and differences, a few of which are
addressed in this memorandum.

Subpart D of the Section 504 regulation (34 C.F.R. Part 104) and of Appendix A—Analysis of Final Regulation—indicate
ways in which Section 504 and the EHA intersect. Three sections of the Section 504 regulation (8§8104.33(b)(2),
104.35(d), and 104.36) state tbae means for recipients to comply with Section 504 with respect to those sections, is
to comply with the EHA. OCR, therefore, sometimes must review recipients’ activities in light of the EHA, making a
thorough familiarity with the EHA essential. Consistency with the standard enunciated in the EHA in these specified area:
is compliance with Section 504.

Since consistency with the EHA is only one means of complying with these three provisions of the Section 504 regulation
howevernoncompliance determinations cannot rest solely on the conclusion that a recipient has not met the standard
of the EHA. While a recipient may comply with these three sections of the Section 504 regulation by complying with
the EHA, failure to meet the EHA standard does not necessarily constitute a violation of Section 504, and must not b
the basis for OCR’s analytic approach or conclusions.

When a state announces that it will fulfill the requirements of Section 504 by carrying out EHA requirements, OCR may
not find a Section 504 violation based on failure to comply with the EHA. OCR lacks authority to adopt standards of
another statute in an effort to simplify its investigations. Moreover, OCR should never appear to provide an official
interpretation of the EHA and its implementing regulation, nor imply that it makes findings of compliance or
noncompliance under the EHA. In all cases, OCR must make an independent determination with respect to complianc
with Section 504. In the interest of consistency in the interpretation of Section 504 and the EHA, the EHA regulations
and case law may provide guidance on the reasonable interpretation of Section 504. However, there is no simple rule f
when and how to apply EHA case law to specific issues. As in the application of Title VII case law, in some instances,
analogies may be drawn, depending on judicial reasoning, statutory language, and legislative intent. Discussed belo
are a few examples of fact situations, drawn from actual OCR cases, that have presented difficulties.

Definitions/Coverage

Coverage of the two statutes and their respective implementing regulations is couched in different terms. Section 50

appliesto all qualified handicapped persons in federally funded programs and activities. In contrast, the EHA applies only

to children having impairments specified in the statute and regulation “who because of those impairments need speci

education and related services.” (34 C.F.R. 8300.5.) Appendix A to the Section 504 regulation contains indications o
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an intent to make the two laws consistent, for example, by adopting the EHA definition of “specific learning disabilities.”
While the resultant coverage may, in many cases, be similar, the analytical approach is different. OCR’s approach mus
always be that of the Section 504 regulation.

The Section 504 regulation at 8104.3(j) specifies:

Q) “Handicapped persons” means any person who (i) has a physical or mental impairment which
substantially limits one or more major life activities, (ii) has a record of such an impairment, or (iii) is regarded
as having such an impairment. . . .

(2) (i) “Major life activities” means functions such as caring for one’s self, performing manual tasks, walking,
seeing, hearing, speaking, breathing, learning, and working.

Example 1

Facts: A student has been identified as addicted to drugs, a handicap under the Section 504 regulation. No othe
handicapping condition has been identified that would require special education services that would
trigger eligibility for services under the EHA. The student is truant from school, and most of his teachers
believe that his educational needs are not being met and that the truancy is caused by his handicar
However, the school district limits its provision of services to individuals who would be eligible for
special education under the EHA, has a blanket policy of not considering drug or alcohol addition to be
a physical or mental impairment, and refuses to evaluate the student.

Analysis: OCR'’s analysis is not tied to the child’s ineligibility for special education services under the EHA. Section 504

coverage in some instances will be narrower and in other instances will be broader than that of the EHA. While eligibility
for special education virtually always is an indication that a child is handicapped or believed to be handicapped, the
converse is not always true. The critical consideration is that OCR must follow the Section 504 regulatory definitions.
In this case, OCR would find a violation of Section 504 because the district may not limit its services to students who
have handicapping conditions recognized under the EHA. The case offers an example of a situation in which a distric
might, at the same time, be in violation of Section 504 and in compliance with the EHA. This student has a handicap, a
defined by the Section 504 regulation, so the school district must determine whether his educational needs are being m
to the extent that the needs of nonhandicapped students are met. (This memorandum does not address what services
appropriate or what disciplinary actions may be taken with respect to drug use.)

Example 2

Facts: A student enrolled in the regular education program has juvenile rheumatoid arthritis, which requires
periodic administration of medication during the school day. Without the medication, the child’s ability
to benefit from education is hampered. After completion of EHA procedures, the district determines the
child is not in need of special education. Because, under EHA definitions, related aids and services may
be limited to those necessary to enable a child to benefit from special education, the school district claims
no obligation to assist the child with her medication.

Analysis: The child has a physical impairment that substantially limits a major life activity. Although not considered to
be entitled to special education under the EHA, she would be a handicapped person covered by Section 504.

Appropriate Public Education

The Section 504 regulation requires that recipients provide a free appropriate public education (FAPE) to qualified
handicapped persons. The regulation at §104.33(b) states:

(1) Forthe purpose of this subpart, the provision of an appropriate education is the provision of regular or specia
education and related aids and services that (i) are designed to meet individual educational needs of handicappe
persons as adequately as the needs of nonhandicapped persons are met and (ii) are based upon adherenc
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procedures that satisfy the requirements of 88104.34, 104.35, and 104.36.

(2) Implementation of an individualized education program developed in accordance with the Education of the
Handicapped Act is one means of meeting the standard established in paragraph (b)(1)(i). . . .

Implementation of an individualized education program (IEP) that has been developed in accordance with the EHA meet
the FAPE requirements of Section 504. However, implementation of an IEP document that fails to meet the requirement
of the EHA does not necessarily violate Section 504 because Section 504 does not require the development of an IE
document. The content of an IEP document that does not meet the requirements of the EHA nevertheless may serve
important evidence of whether the requirements of Section 504 have been met.

OCR'’s analytical approach, therefore, does not track a recipient’s alleged failure to have or implement correctly an IEF
document. The approach is to determine whether a child’s needs were determined on an individualized basis, wheth
the evaluation and placement procedures that were applied conformed with those specified in the Section 504 regulatio
and whether the placement, aids, and services identified by the recipient through this process as necessary to meet:
student’s individual needs are being provided. Although the EHA regulation contains more detailed requirements for
determining and recording the educational needs of and services to handicapped students, and a recipient has develo
procedures for conforming with the EHA, OCR’s analysis of Section 504 compliance is not coextensive with an analysis
of the recipient’'s compliance with the parallel sections of the EHA regulation.

Example 3

Facts: On the basis of an appropriate evaluation that identified speech problems, a psychological disorder, anc
a specific learning disability, a recipient provides speech, reading, and psychological services. A month
later, an IEP document is signed specifying the services that will be provided: three hours per week of
speech therapy, one hour per week of psychological counseling, and five hours per week of special
reading instruction. The child receives the reading and psychological services as specified, but receives
only two hours per week of speech therapy.

Analysis: The recipient has violated the Section 504 regulation at §104.33(b). The violation is not that the recipient failed
to fully implement the IEP document. The violation, under Section 504, is the failure to provide the services that the
recipientidentified, through the appropriate process, as hecessary for that child. The recipient must make a determinatic
of the child’s needs for educational services and related aids, and the IEP document ordinarily is the source of evidenc
that an appropriate determination was made of those needs, meeting the individualization requirements of §104.33 ar
the evaluation and placement requirements of §8104.34 and 104.35. This recipient has determined the needs approf
ately but has not met those needs. OCR should not analyze the facts in terms of imperfections in or deviations from th
IEP document. However, this does not mean that OCR makes an independent judgment of the child’s needs; nor do
it mean that OCR substitutes its judgment for the recipient’s in determining need. Further, Section 504 does not requir
that an IEP document be in place before the appropriately determined services are provided, even though the EH
regulation requires that the IEP be in effect prior to provision of services. (8300.342.) The required process is the on
prescribed by the Section 504 regulation at §8104.34-104.36.

Example 4

Facts: A handicapped child has an IEP that has not been signed by her parent or teacher and that has not bee
formally reviewed for 13 months. The EHA requires an annual IEP review, attended by a person
gualified to supervise or provide special education other than the child’s teacher, the child’s teacher, and
the child’s parent. (34 C.F.R. 8300.344.)

Analysis: The mere fact that the IEP document lacks certain signatures would not violate either the EHA nor Section 504
Absent further allegations, for example, that the educational services no longer meet the child’s needs, or that there mz
be a pattern of unreasonable delays in evaluating and placing students, the fact that the IEP has not been reviewed in
months would not constitute a violation of Section 504. As in all decisions made by OCR, reasonableness and the totalit
of the circumstances should be considered.

B-10



Example 5

Facts: A multiply handicapped child’'s IEP specifies that speech, language, and occupational services, and
remedial mathematics will be provided. The IEP does not include annual long-term goals and short-term
objectives or the number of minutes per week or days per week for speech and language services
However, the child receives speech, language, and occupational services, and remedial mathematics o
a regular basis.

Analysis: These facts alone do not establish a violation of Section 504. In a case like this, when the information neede
does not appear in the IEP document, OCR must look beyond the IEP document to determine whether the school distri
has identified the child’s needs, described the necessary program somewhere, and provided services in amounts that
district had determined are necessary, according to the process requirements of the Section 504 regulation. The Secti
504 regulation at §104.33, by implication, requires that needs and services be identified with sufficient specificity (not
necessarily in the IEP document) to assure OCR that the child’s needs have been decided on an individual basis. Furth
the procedural provisions at 8104.36 require that parents have notice (not necessarily in writing) of actions regarding the
child’s evaluation, placement, and services. However, the facts should not be analyzed in terms of the detail an
completeness of the IEP document, according to standards specified in the EHA regulation, as Section 504 does n
require development of an IEP document. While the content of the IEP document is the most important piece of evidence
if the information is not there, OCR must go further to determine whether the decisions regarding the amount of time
necessary for each service were made at all, and, if so, if they were made properly through the evaluation process. Nc
that this does not mean that the recipient must meet a need identified by an individual participant in an IEP meeting; nc
does it mean that OCR makes an independent determination of services needed. The conclusion of the IEP committ
ordinarily indicates the recipient’s determination of the child’s needs.

Evaluation/Reevaluation

The EHA regulation is more specific than the Section 504 regulation about the evaluation process. The EHA regulatior
requires that children be reevaluated “every three years or more frequently if conditions warrant or if the child’s parent
or teachersrequests an evaluation.” (8300.534.) In contrast, Section 504 requires evaluation of any child believed to ne
special education before initial placement and any significant change in placement. (8104.35(a).) Further, it require:
“periodic reevaluation,” adding that a reevaluation procedure consistent with the EHA is one means of meeting this
requirement. (8104.35(d).)

Example 6

Facts: A student remains in a placement for three years and one month without a full reevaluation, although
reevaluations are conducted in specific areas, as necessary, and services in those areas are altered
response to apparent needs. The EHA requires that handicapped children in special education be
reevaluated every three years, and the State Plan under Part B of the EHA specifies that handicappe
children will be reevaluated every three years.

Analysis: Even though the recipient has made known its intention to meet the requirements of the EHA, and the EHA
requires reevaluation every three years, the failure to conduct a reevaluation after three years and one month does r
automatically violate Section 504. The Section 504 regulation requires “periodic reevaluations.” The state’s adoption of
the EHA three-year standard is evidence that the state considers three years to be the appropriate standard for “perio
reevaluations.” However, OCR'’s analysis should not be in terms of deviations from the EHA standard; it should be in
terms of a failure to evaluate students periodically, the Section 504 standard.

Example 7

Facts: A child is evaluated, identified as trainable mentally retarded, and placed in a self-contained classroom
in a regular public school. The child’s IEP calls for interaction with nonhandicapped children at lunch
and music. In accordance with the new IEPs, developed by appropriately knowledgeable persons, but
without benefit of reevaluation, the next year all trainable mentally retarded children from that program
are placed in a separate school for handicapped children only. The state permits a change in placemer
based on an evaluation that is one to three years old.
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Analysis: Although no attempt is made here to define a “significant” change in placement, a change from placement ir
a regular public school with contact with nonhandicapped children to a school for handicapped children only is plainly
significant. The recipient in this case has violated Section 504 by making a significant change in the child’s placemen
without reevaluating her. Moreover, the fact that placemerdB whinable mentally retarded students are changed is
some indication that placement decisions were not made on an individual basis. The fact that the new placement |
contained in an IEP document that meets the state’s specific procedural requirements for the EHA does not ensul
compliance with Section 504 evaluation requirements.

Due Process

The Section 504 regulation at 8104.36 requires that recipients provide procedural safeguards regarding identificatior
evaluation, and placement of persons who, because of handicap, need or are believed to need special instruction or rela
services. This requires examining official policies and procedures, as well as the application of the policies and
procedures to individual students. The only procedural safeguards specified in Subpart D of the Section 504 regulatio
are provided at 34 C.F.R. §104.36:

[N]otice, an opportunity for the parents or guardian of the person to examine relevant records, an impartial
hearing with opportunity for participation by the person’s parents or guardian and representation by counsel, anc
a review procedure. Compliance with the procedural safeguards of section 615 of the Education of the
Handicapped Act is one means of meeting this requirement.

Although compliance with EHA procedural safeguards is one way to comply with procedural requirements of Section
504, deviations from procedural safeguards specified at Subpart E of the EHA regulation do not necessarily equate wit
violations of Section 504, even if the recipient specifies that it intends to comply with Section 504 by complying with
the procedural requirements of the above. Parents must have notice (not necessarily in writing) of actions regarding th
identification, evaluation, and placement of their children. Parents also must have a right to an impartial hearing regardin
their child’s evaluation or placement. They must have an opportunity to examine relevant records and to be represente
by counsel at the hearing. A procedure must be available for a higher level review of the hearing decision.

OCR should evaluate the procedures offered in a particular case to determine whether they meet these requirements. O
would determine whether parents were notified of their due process rights, for example, when a recipient refused tc
evaluate their child, whether they were permitted to examine records, whether the hearing officer was impartial, whethe
the parents were permitted counsel, and whether an impartial review process was provided.

Example 8

Facts: A parent requests access to her son’s records, and a staff member gives her a report containing the nam
and confidential information about other children. Subpart E of the EHA regulation requires that
participating agencies protect the confidentiality of personally identifiable information. (8300.572.)

Analysis: The Section 504 regulation contains no confidentiality requirements. It is immaterial that the recipient states
that it will comply with Section 504 by complying with the procedural requirements of the EHA. Allegations of breach
of confidentiality should be referred to OSERS and to the Family Education Rights and Privacy Act Office in the
Department of Education.

Conclusion

In sum, compliance with Section 504 must be determined on the basis of an analysis of the facts in accordance wit
standards contained in the Section 504 regulation. While compliance with certain provisions of the EHA is one way to
comply with Section 504, noncompliance with the EHA is not automatically noncompliance with Section 504. Nor is
compliance with the EHA automatic compliance with Section 504, except for those three sections mentioned specifically
in the Section 504 regulation. Under no circumstances should OCR imply that it provides an official interpretation of the
EHA or that it makes findings under the EHA.

If you have any questions about the content of this memorandum, you may contact me or have a member of your sta
contact Jean Peelen at 732-1641.
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UNITED STATES DEPARTMENT OF EDUCATION
WASHINGTON, DC 20202

January 28, 1991
To: OCR Senior Staff

From: Richard D. Komer
Deputy Assistant Secretary for Policy

Subject: Changes made by the Americans with Disabilities Act to the Definition of Handicapped Person under
the Rehabilitation Act

The Americans with Disabilities Act (ADA), P.L. 101-336, signed by President Bush on July 26, 1990, amended Section
7(8) of the Rehabilitation Act of 1973 with consequences relevant to OCR and recipients subject to its jurisdiction.

First, the definition of individual with handicaps is narrowed to exclude persons “. . . currently engaging in the illegal
use of drugs. . . .” Second, this exclusionary language is limited to allow former users, or those participating in drug
rehabilitation programs, to qualify as persons with handicaps. Third, local educational agencies are explicitly authorizec
to take disciplinary action against handicapped students using drugs or alcohol to the same extent as they may take acti
against nonhandicapped students, and the due process safeguards required by 34 C.F.R. 104.36 are specifically decle
inapplicable to such proceedings.

The amendment reads, in pertinent part:

(C) (i) For purposes of title V, the term “individual with handicaps” does not include an individual who is
currently engaging in the illegal use of drugs, when a covered entity acts on the basis of such use.

(i) Nothing in clause (i) shall be construed to exclude as an individual with handicaps an individual who—

(I) has successfully completed a supervised drug rehabilitation program and is no longer engaging in
theillegal use of drugs, or has otherwise been rehabilitated successfully and is no longer engaging in sucl
use;

(1) is participating in a supervised rehabilitation program and is no longer engaging in such use; or

(111 is erroneously regarded as engaging in such use, but is not engaging in such use; except that it shal
not be a violation of this Act for a covered entity to adopt or administer reasonable policies or procedures,

including but not limited to drug testing, designed to ensure that an individual described in subclause

(I) and (I1) is no longer engaging in the illegal use of drugs.

(i) Notwithstanding clause (i), for purposes of activities providing health services and services provided under
Title 1, 11, and 111, an individual shall not be excluded from the benefits of such programs or activities on the basis
of his or her current illegal use of drugs if he or she is otherwise entitled to such services.

(iv) For purposes of programs and activities providing educational services, local educational agencies may take
disciplinary action pertaining to the use or possession of illegal drugs or alcohol against any handicapped studen
who currently is engaging in the illegal use of drugs or in the use of alcohol to the same extent that such
disciplinary action is taken against nonhandicapped students. Furthermore, the due process procedures at :
C.F.R. 104.36 shall not apply to such disciplinary actions.

(v) For purposes of Section 503 and 504 as such Sections relate to employment, the term “individual with
handicaps” does not include any individual who is an alcoholic whose current use of alcohol prevents such
individual from performing the duties of the job in question or whose employment, by reason of such current
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alcohol abuse would constitute a direct threat to property or the safety of others.

(D) Forthe purpose of Sections 793 and 794 of this Title, as such Sections relate to employment, such term doe
not include an individual who has a currently contagious disease or infection and who, by reason of such diseas
or infection, would constitute a direct threat to the health or safety of other individuals or who, by reason of the
currently contagious disease or infection, is unable to perform the duties of the job.

* k k%

(22) (A) The term “drug” means a controlled substance, as defined in schedules | through V of Section 202 of
the Controlled Substances Act (21 U.S.C. 812).

(B) The term “illegal use of drugs” means the use of drugs, the possession or distribution of which is unlawful
under the Controlled Substances Act. Such term does not include the use of a drug taken under supervision b
alicensed health care professional, or other uses authorized by the Controlled Substances Act or other provisior
of Federal law.

This memo compares the new language with the current OCR Section 504 regulation and policy notes potential conflicts.

Currently Engaging in the lllegal Use of Drugs.

The definition of individual with handicaps in the Section 504 statutes, adopted in 1974, which was supplemented with
the second sentence regarding employment in 1978, read as follows:

(B) Subject to the second sentence of this subparagraph, the term “individual with handicaps” means, for
purposes of subchapters IV and V of this chapter, any person who (i) has a physical or mental impairment which
substantially limits one or more of such person's major life activities, (ii) has a record of such an impairment, or

(iii) is regarded as having such an impairment. For purposes of Sections 793 and 794 of this title as such section
relate to employment, such term does not include any individual who is an alcoholic or drug abuser whose curren
use of alcohol or drugs prevents such individual from performing the duties of the job in question or whose

employment, by reason of such current alcohol or drug abuse, would constitute a direct threat to property or the
safety of others. P.L. 95-602 §122(a), 92 Stat 2955, 2984-85 (1978).

The regulations at 34 C.F.R., Part 104, which implement this language do not contain any reference to drug addicts c
alcoholics. However, Appendix A of the regulation says:

The Secretary has carefully examined the issue [of whether to include drug addicts and alcoholics within the
definition of handicapped person] and has obtained a legal opinion from the Attorney General. That opinion
concludes that drug addiction and alcoholism are “physical or mental impairments” within the meaning of
Section 7(6) of the Rehabilitation Act of 1973, as amended, and that drug addicts and alcoholics are therefore
handicapped for [sic] therefore believes that he is without authority to exclude these conditions from the
definition. 34 C.F.R. Part 104, Appendix A, p. 386.

There are two matters to note. First, the new definition distinguishes current use from the status of drug addiction
In the Subsection following the new definition the Congress provided that a person undergoing treatment for drug
addiction could, if they are no longer using drugs, become a person with handicaps. Thus, by prohibiting current
use the new definition penalizes a subset of behaviors of the condition of drug addiction, not the condition itself.
Since drug addiction, accompanied by non-use remains a condition covered by the Rehabilitation Act, the new
definition does not conflict with the policy that regards drug addiction as a handicap. The legal question of
whether the new definition is so inconsistent with the policy that that policy has no further force artdieffect,

this instance can be answered in the negative. The two can be reconciled.

1 Most provisions of the ADA do not become effective for 18 to 24 months in order to allow for an orderly transition into full
compliance. However, Title 5, which contains the changed definition, has no stated effected date and consequently baeame effect
on July 26, 199Q.apeyre v. U.S., 19 Wall (US) 191, 21 L.Ed. 606 (1873); 73 Am. JuStadiites Section 361.
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However, the new emphasis on current drug use is inconsistent with Appendix A’s description of how drug
abusers are to be treated by recipients providing employment and services other than employment (that is
elementary and secondary and postsecondary educational services).

Currently Engaging in the lllegal Use of Drugs—Employment

The new definition conflicts with current policy in employment matters. As noted in the preceding section, the regulations
do not mention drug abusers or alcoholics in relation to employment. But Appendix A, in explaining the policy on
employment of drug addicts and alcoholics, provides that

With respect to the employment of a drug addict or alcoholic, if it can be shown that the addiction or alcoholism
prevents successful performance of the job, the person need not be provided the employment opportunity ir
guestion. For example, in making employment decisions, a recipient may judge addicts and alcoholics on the
same basis it judges all other applicants and employees. Thus, a recipient may consider—for all applicants
including drug addicts and alcoholics—past personnel records, absenteeism, disruptive, abusive, or dangerou
behavior, violations of rules and unsatisfactory work performance. Moreover, employers may enforce rules
prohibiting the possession or use of alcohol or drugs in the work-place, provided that such rules are enforcec
against all employees. 34 C.F.R. Part 104, Appendix A, p. 386.

The new definition eliminates the need for this review of behavior as it pertains to drug ifserdrug addict is
“currently” using drugs, an employer may, on that basis, choose not to employ (or may discipline or discharge a persol
already employed) without considering whether that person is able to perform the duties of the job or whether that perso
constitutes a threat to others. In other words, a current drug user can never be a qualified handicapped person becal
a current drug user can never be handicapped.

Under the previously described rule for measuring the impact of statutory enactments on existing regulations, the polic)
expressed in the Section 504 Appendix, that grants some protection under the Rehabilitation Act to current drug use
employees cannot have any further effect, since it cannot be reconciled with the new définition.

Currently Engaging in the lllegal Use or Possession of Drugs or Alcohol—Elementary and Secondary Education

Section 512(a) of the ADA also adds a new subsection to the Rehabilitation Act that allows local educational agencie:
to take disciplinary action against handicapped students to the same extent as it would take action against nonhandicapy
students, as follows:

2U.S. v. Larinonoff, 431 U.S. 864, 97 S.Ct. 2150 (1977) (Navy regulation divesting rights to re-enlistment bonus struck down for
inconsistency with both old and new compensation statutes); 2 Am. JAdr@distrative Law 300.

3The ADA does not change the status of alcoholics in regard to employment. A new subsection (v) is added to subsect@n 7(9), wh
re-enacts these same (Appendix) standards for alcoholics. The new subsection reads as follows:

For purposes of sections 503 and 504 as such sections relate to employment, the term “individual with handicaps” does nc
include any individual who is an alcoholic whose current use of alcohol prevents such individual from performing the duties
of the job in question or whose employment, by reason of such current alcohol abuse, would constitute a direct threat tc
property or the safety of others.

4 Certain court decisions construing the term “person with handicaps” in employment cases involving drug addicts had already
determined that current users had no rights under the RehabilitatidButlca, v. New York City Transit Authority, 680 F. Supp.

590, (S.D. N.Y., 1988Davis v. Bucher, 451 F. Supp. 791 (D.C. Pa., 1978). However, the Supreme Court has merely noted that the
1978 amendment regarding drug abusers was not “free of ambiduéw,”York City Transit Authority v. Beazer, 440 U.S. 568,

582; 99 S. Ct. 1355, 1363; 59 L. Ed. 2d 587 (1979).
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(iv) For purposes of programs and activities providing educational services, local educational agencies may take
disciplinary action pertaining to the use or possession of illegal drugs or alcohol against any handicapped studern
who currently is engaging in the illegal use of drugs or in the use of alcohol to the same extent that such
disciplinary action is taken against nonhandicapped students. Furthermore, the due process procedures at :
C.F.R. 104.36 shall not apply to such disciplinary actions.

The regulations have no direct counterpart to these disciplinary structures, but Appendix A states that

Of great concern to many commenters was the question of what effect the inclusion of drug addicts and alcoholic:
as handicapped persons would have on school disciplinary rules prohibiting the use or possession of drugs c
alcohol by students. Neither such rules nor their application to drug addicts or alcoholics is prohibited by this

regulation, provided that the rules are enforced evenly with respect to all students. 34 C.F.R. Part 104, Appendi»
A, p. 387.

Under this language, OCR has issued policy guidance which recognizes that students who are handicapped by drt
addiction or alcoholism may be disciplined to the same extent as other students, but that a student who is handicapp
by some other condition in addition to drug addiction or alcoholism must be evaluated and afforded due process prio
to disciplinary action that would constitute a significant change in placefnent.

The new subsection added by the ADA allows a local educational agency to discipline persons who are engaging in th
illegal use of drugs or the use of alcohol, who are handicapped by conditions other than drug addiction or alcoholism
for possession or use of illegal drugs or alcohol without providing the evaluation required by current regulations, and
without providing the due process procedure described in the Section 504 regulations. There are several indications th
Congress intended this outcome although it did not explicitly say so. The section uses the phrase “handicapped studer
which, after having been defined to exclude current users, seems to imply that a handicapped student for purposes of t
subsection is one who is handicapped by some other condition. Furthermore, the original Senate version of the AD/
contained a provision that read as follows:

Notwithstanding any other provision of law, but subject to subsection (C) with respect to programs and activities
providing education and the last sentence of this paragraph, the term ‘individual with a handicap’ does notinclude
any individual who currently uses illegal drugs, except that an individual who is otherwise handicapped shall not
be excluded from the protections of this Act if such individual also uses or is also addicted tGalnggRec.,
September 12, 1989, p. S10961.

This language was deleted from the final version, and the clear implication is that rights to educational services unde
the act can be lost by use of drugs or alcohol.

However, under the new subsection, possession of illegal drugs or alcohol does not result in a loss of protections unle:
the handicapped student is also currently using drugs or alcohol. For example, if a school finds illegal drugs in the locke
of a mentally retarded student, they may discipline that student as if he had no handicap only if they can also show th:
he is currently using drugs. Otherwise they must provide a re-evaluation to determine, among other things, whether th
misbehavior was a manifestation of the handicap, as required by current Section 504 policy.

5 Please note that in the area of elementary and secondary education the amendment affects cubettit daggsfand alcohol.

6 Memorandum to OCR Senior Staff, October 28, 1988, “Long-term Suspension or Expulsion of Handicapped Students,” PES
Document Number 168. See athool Board of Prince William County Virginia v. Malone, (E.D. Va. 1984), 1983-84 EHLR DEC.
555:402, a case in which another handicapping condition was present and the school board’s failure to evaluate prionto expulsi
for drug possession was held to be a violation of the EHA.
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Currently Engaqing in the Illegal Use of Drugs—Postsecondary Education

In connection with providers of postsecondary education, Appendix A says,

With respect to other services, the implications of coverage, of alcoholics and drug addicts are two-fold: first,
no person may be excluded from services solely by reason of the presence or history of these conditions; secon
to the extent that the manifestations of the condition prevent the person from meeting the basic eligibility
requirements of the program or cause substantial interference with the operation of the program, the conditior
may be taken into consideration. Thus, a college may not exclude an addict or alcoholic as a student, on the bas
of addiction or alcoholism, if the person can successfully participate in education program and complies with
the rules of the college and if his or her behavior does not impede the performance of other students. 34 C.F.R
Part 104, Appendix A, p. 386.

While the new statutory definition does not directly address postsecondary education, it is clear from the text of the
amendment that a current drug user may be excluded from postsecondary programs, whether or not he or she is able
successfully participate in the program, is able to abide by the rules, and does not present an impediment to other studer
Thus the amendment renders the Appendix statement null and void as applied to current users of drugs.

However, the loss of these rights in all settings is limited to situations in which a recipient “acts on the basis of such use’
and if action is taken on another basis, the protections of the act do apply. Senator Harkin, commenting on amendmen
to the Senate bill, explained that

... current users of illegal drugs, disabled or not, are not protected by this act from actions based on their currer
use of illegal drugs. At the same time, the fact that a disabled person is a current user of illegal drugs, does nc
mean that the person is not protected under the act when actions are taken against that individual, not on the ba:
of the current use of illegal drugs, but on the basis of the disability. Cong. Rec., September 15, 1989, p. S11225

Summary

The effect of the new definition of “individual with handicaps” can be summarized as follows:

1. In connection with the provision of educational services, not including employment, current drug users are
not covered by the Rehabilitation Act and recipients do not have to consider whether the individual could
successfully participate in the program and/or not impede others (this will be applied to postsecondary settings
as well as others specifically covered in the amendment);

2. Inconnection with employment, current drug users are not protected by the Rehabilitation Act and recipients
do not have to show that such an individual could perform the duties of the job and/or not imperil others;

3. Ifanindividual is undergoing drug rehabilitation and is no longer using drugs, that person may not be excluded
from the receipt of services and recipients are still required to judge whether that individual is a “qualified”
handicapped individual;

4. There is no change in the treatment of alcoholics, except as noted below;

5. Local educational agencies may discipline a student who is handicapped by drug addiction or alcoholism, as
well as by any other condition, and is using drugs or alcohol, for use or possession of illegal drugs and use
or possession of alcohol without liability under the Rehabilitation Act provided that the disciplinary action
is co-extensive with discipline of nonhandicapped students; and

6. Local educational agencies are not required to provide due process in such disciplinary actions.

If you have any questions about the content of this memorandum, feel free to call me or have a member of your staff conta
Jean Peelen at 732-1641.
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

March 14, 1994

Ms. Michele Williams

Advocates for Children’s Education
8004 S.W. 198 Terrace

Miami, Florida 33189

Dear Ms. Williams:

Thank you for the opportunity to respond to your concerns regarding children with attention deficit disorder and children
with attention deficit hyperactive disorder (referred to in this letter as children with ADD). These concerns were set forth
in your letter dated June 14, 1993, to Robert R. Davila, former Assistant Secretary, Office of Special Education anc
Rehabilitative Services; your letter dated June 14, 1993, to John T. MacDonald, former Assistant Secretary, Office o
Elementary and Secondary Education; your letter dated May 6, 1993, to Judy A. Schrag, former Director, Office of
Special Education Programs; and your letter dated June 14, 1993, to Jean Peelen, Director, Elementary and Second:
Education Policy Division, Office for Civil Rights. In your letters, you seek further clarification of Department of
Education (Department) policies with respect to children with ADD.

Based on your inquiry, it is apparent that you are familiar with the Department Memorandum dated September 16, 1991
entitled “Clarification of Policy to Address the Needs of Children with Attention Deficit Disorders within General and/
or Special Education” (Clarification Memorandum). Your questions concern the requirements of two Federal laws: Part
B of the Individuals with Disabilities Education Act (Part B) and Section 504 of the Rehabilitation Act of 1973 (Section
504). The Office of Special Education and Rehabilitative Services (OSERS), of which the Office of Special Education
Programs (OSEP) is a component, is responsible for administering Part B and for interpreting the requirements of Pal
B and its implementing regulations at 34 CFR Part 300. The Office for Civil Rights (OCR) is responsible for enforcing
Section 504 and for interpreting the Section 504 implementing regulations at 34 CFR Part 104. Copies of the
Department’s regulations implementing Part B and Section 504 are enclosed for your information. Your questions anc
the Department’s responses are set forth below.

1. When (i) ADD is identified through P.L. 94-142, Part B evaluation criteria; (ii) is a chronic or acute health
problem limiting alertness (attention); and (iii) adversely affects educational performance, is ADD
recognized under Part B?

One of the areas that the Department addressed in the Clarification Memorandum was the eligibility of children with ADD
under the “other health impairment” (OHI) disability category. As the Department has previously advised, a child with
ADD could be eligible as a child with a disability under the OHI disability category solely by reason of ADD if the ADD

is a chronic or acute health problem; the child experiences limited alertness by reason of the ADD; the ADD adversely
affects the child’s educational performance and, as a result, the child needs special education and related services.

2. When conditions (i), (i), and (iii) are met as above, is a student only covered by Part B or covered by both
Part B and Section 504?

Section 504 employs a functional definition of disability. As set forth at 34 CFR 8104.3(j), to be covered by Section 504
in these circumstances, a child must have a physical or mental impairment that substantially limits one or more majo
life activities. Whether a child’s ADD is an impairment that constitutes a substantial limitation must be determined on
an individual basis. While is it possible that a child with ADD might be covered by Section 504, but might not be eligible
for services under Part B, the reverse—that the child is eligible for services under Part B, but is not covered by Sectio
504—is difficult to imagine.

3. Is ADD a distinct disability from SLD, dyslexia, etc., deserving of remedies and interventions specifically
tailored to alleviate its interferences with the learning process?

A determination of whether a child with ADD is eligible for services under Part B must be made through the evaluation
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procedures at 34 CFR §8300.530-300.534. A child with ADD may be served under one of several disability categories
such as SLD or serious emotional disturbance (SED) or OHI, if the child meets the eligibility criteria for the specific
disability categorySee 34 CFR §300.7. Please note that dyslexia itself does not constitute a discrete disability category
under Part B, but rather is a subcategory of the disability category “specific learning disability,” defined at 34 CFR
§300.7(b)(10).

Because of its functional focus, Section 504 does not contemplate distinct disabilities. Under Section 504, a school distric
is required to provide FAPE to each qualified individual with a disability, regardless of the nature or severity of the
disability. 34 CFR §104.33(a).

4, Is it mandatory that schools conduct a medical assessment and evaluation (or re-evaluation) when ADD
is suspected?

Our response assumes that this question is addressing medical assessment and medical evaluation, rather than mec
assessment and general evaluation.

Part B does not necessarily require a school district to conduct a medical evaluation for the purpose of determining
whether a child has ADD. If a public agency believes that a medical evaluation by a licensed physician is needed as pa
of the evaluation to determine whether a child suspected of having ADD meets the eligibility criteria of the OHI category,
or any other disability category under Part B, the school district must ensure that this evaluation is conducted at no co:
to the parents.

If the school district believes that there are other effective methods for determining whether a child suspected of havin
ADD meets the eligibility requirements of the OHI category, or any other disability category under Part B, then it would
be permissible to use qualified personnel other than a licensed physician to conduct the evaluation as long as all of tt
protections in evaluation procedures, set forth in the requirements at 34 CFR §8300.530-300.534, are met. However,
would not be inconsistent with Part B for a State to impose a requirement that a school district ensure that a medice
evaluation by a licensed physician is conducted as a part of an evaluation. This medical evaluation, however, would hav
to be at no cost to the child or his/her parents.

Like Part B, Section 504 does not necessarily require a school district to conduct a medical assessment. If a school distri
determines, based on the facts and circumstances in an individual case, that a medical assessment is necessary to i
an appropriate evaluation consistent with 34 CFR 8104.35(a) and (b), then the district must ensure that the child receive
this assessment at no costto the parents. If alternative assessment methods meet the evaluation criteria, then these metl
may be used in lieu of a medical assessment.

5. Do children with ADD require separate “ADD classes” or are they to be served along a range of placements
from mainstream to self-contained, depending upon the students’ individual needs?

Part B contains least restrictive environment (LRE) requirements that are equally applicable to children with ADD who
have been determined eligible for services under Part B. Under these LRE requirements, each public agency must enst
that all children with disabilities are educated with nondisabled children to the maximum extent appropriate, and that
special classes, separate schooling, or other removal of children with disabilities from the regular educational
environment occurs only when the nature or severity of the disability is such that education in regular classes with the
use of supplementary aids and services cannot be achieved satisfactorily. 34 CFR 8300.550(b) (1)-(2). This provisio
states Part B’s strong preference for educating children with disabilities in regular classes with appropriate suppor
services. Further, this LRE requirement prohibits a school district from placing a child with a disability outside of aregular
classroom if educating the child in the regular classroom, with supplementary aids and support services, can be achieve
satisfactorily. The child’s individualized education program (IEP), which sets forth the individualized and appropriate
program of special education and related services provided to the child, constitutes the basis for the child’s placemer
decision. Further, Part B requires that each child with a disability be educated in the school or facility as close as possibl
to the child’'s home, that is, the school that he or she would attend if not disabled, unless the child’s IEP requires anothe
arrangement. 34 CFR 8300.552.

Recognizing that the regular classroom may not be the appropriate placement for all children, Part B also requires publi
agencies to ensure the availability of a continuum of alternative placements, or a range of placement options, to meet tf
needs of children with disabilities for special education and related services. 34 CFR 8300.551(a). The options on thi
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continuum include “instruction in regular classes, special classes, special schools, home instruction, and instruction i
hospitals and institutions.” 34 CFR 8300.551(b)(1). Further, these options must be made available to the extent necesse
to implement each child’s IEP. 34 CFR §300.552(b).

Section 504’s LRE requirement is virtually identical to that of Part B. 34 CFR 8104.34 (a) and (b). School districts must
provide whatever placements are necessary to provide FAPE in the least restrictive environment.

6. May a child be given detentions, suspensions or expulsions for behaviors that are a direct outgrowth or
symptom of his handicap?

Generally, student discipline is a State and local matter. However, when children who are eligible for services under Pa
B are involved, the requirements of Part B as they pertain to discipline of children with disabilities apply. Part B has beer
found by the United States Supreme Court in its decisidoimg v. Doe, 108 S. Ct. 592 (1988), to prohibit State or local
school authorities from unilaterally excluding children with disabilities from the classroom for dangerous or disruptive
conduct arising from their disability. Under Part B, exclusion of a student with a disability from school for longer than
10 school days constitutes a change in placement, and the parents must be given written prior notice of the propos
placement change, including an explanation of applicable procedural safeguards and due process rights should they wi
to challenge the proposed placement decision. 34 CFR §8300.504-300.505. School officials may, however, use the
normal discipline procedures, such as temporary suspension for up to 10 school days. In addition, the use of study carre
timeouts, detentions, or other restrictions in privileges would be permissible, to the extent that they would not be
inconsistent with the child’s IEP. This determination must be made, on a case-by-case basis, in light of the particular fact
and circumstances.

A suspension or disciplinary removal of a student with a disability for more than 10 school days, which constitutes a
change in placement, may not be imposed without a determination by a group of persons, as described in the Part
regulations at 34 CFR 88300.344 and 300.533(a)(3), that the student’s misconduct is hot a manifestation of the student
disability. If aremoval of a student with a disability from school for a period of up to 10 school days is being contemplated,
no prior determination by the group of persons described at 34 CFR §8300.533(a)(3) and 300.344 as to whether th
student’s misconduct is related to the student’s disability is required. If the group determines that the misconduct is no
a manifestation of the student’s disability, the school district may impose normal disciplinary measures subject to the
parents’ right to request a due process hearing on whether the manifestation determination was correct, which would ste
any long-term suspension or expulsion until the review proceedings are completed.

If the group determines that the student’s misconduct is a manifestation of the student’s disability, the student may no
be suspended for more than 10 school days. If the misconduct is related to the disability, it is appropriate to review th
student’s placement. Nonpunitive changes in placement may be appropriate and should be implemented subject
applicable procedural safeguards. If the parents request a due process hearing under 34 CFR 8300.506 to challenge
LEA’s proposal to change the student’s placement, that action may not be unilaterally taken over the parent’s objection
until all administrative and judicial review proceedings have been completed. Under Part B, even during a disciplinary
removal that exceeds 10 school days, schools may not cease educational services to students with disabilities. This is -
regardless of whether the student’s misconduct is determined to be a manifestation of the student’s disability.

Under Section 504, long-term suspensions of more than 10 days and, in some cases, cumulative short-term suspensic
exceeding 10 days constitute a significant change of placement. It should be noted that in-school discipline that remove
the child from the educational program will be viewed, for this purpose, as a suspension. Prior to a significant change
in placement, 34 CFR 8104.35(a) requires reevaluation, following the procedural safeguards in 34 CFR §8104.36. The
first step in this reevaluation is to determine whether the misconduct leading to the disciplinary action was caused by th
child’s disability. A group of persons, which must include individuals personally familiar with the child and
knowledgeable about special education and which may be the same group that made the initial placement decision, mt
be convened for this purpose. If the group determines that the misconduct does not arise from the disability, the child ma
be disciplined in the same manner as similarly situated children without disabilities are disciplined. On the other hand
if the group determines that the misconduct is caused by the disability, the group must continue the reevaluation
following the requirements of 34 CFR §8104.35 and 104.36, to determine if the child’s current placement is appropriate
This procedure is explained in detail in two Memorandums to OCR Senior Staff, dated October 28, 1988, and Novembe
13, 1989. Copies of these documents are enclosed.

Occasional detentions and similar forms of discipline do not require reevaluation or determination of the cause of the
misconduct under Section 504. Generally detentions, for example, would not constitute a significant change in
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placement, particularly if they occur before or after instructional hours. If, however, a pattern of disciplinary actions for
behaviors caused by or symptomatic of the child’s disability develops, there might be sufficient cause to believe that :
Section 504 violation is occurring.

7. If the services a child with ADD requires are offered only within a program for children who are severely
emotionally disturbed, must the child be “shoehorned” into that category and labeled SED in order to get
those services, even though exposure to worse and more bizarre behaviors and exposure to clinically
mentally ill children is detrimental to children with ADD because they “copycat” everything they see, and
they are distracted by the outbursts of others. Or should the school district create comparable programs
designed to improve the behaviors of the children with ADD in an atmosphere less distracting to them?

Initially, we want to correct your assumption that Part B requires that a particular child accept a particular label in order
to be eligible for and receive required special education and related services. The entitlement under Part B is th
entitlement of each eligible child with a disability to FAPE and notto a particular label, such as specific learning disabilit
serious emotional disturbance, other health impairment, or any other eligible disability category under Part B. Rather
the child’s IEP, which must reflect the child’s educational needs, forms the basis for the placement decision, and not th
category of the child’s disability.

Under Part B, each child’s placement must be determined at least annually on the basis of the child’s IEP. 34 CFI
8300.552(a)(2) and Note. Each child’s IEP must contain, among other elements, a statement of the specific speci
education and related services to be provided to the child and the extent that the child will be able to participate in regule
educational programs. 34 CFR §300.346(a)(3). The overriding rule is that each child’s placement must be determine
on an individual basis.

Further, placement decisions may not be based on factors such as the category of disability, the configuration of th
delivery system, the availability of educational or related services, the availability of space, or administrative
convenience. In addition to the LRE provisions summarized above, the requirements of 34 CFR 8300.533 are applicab
to placement decisions for eligible children with disabilities under Part B. In making placement decisions, public agencies
must draw upon information from a variety of sources, including aptitude and achievement tests, teacher recommend:
tions, physical condition, social or cultural background, and adaptive behavior. 34 CFR 8300.533(a)(1). Each child’s
placement must be made by a group of persons, including persons knowledgeable about the child, the meaning
evaluation data, and placement options. 34 CFR §8300.533(a)(3).

Section 504 also guarantees FAPE in the least restrictive environment appropriate to the needs of children witl
disabilities; and the continuing focus on the individual educational needs of each child would preclude “shoehorning”
children into inappropriate placements. 34 CFR 88104.33(a) and 104.34. The most significant difference between th
FAPE requirements of Section 504 and those of Part B is that Part B requires FAPE, consisting of special education ar
related services, implemented on the basis of an IEP document, whereas Section 504 requires FAPE, consisting of regu
or special education and related aids and services, as implemented by any appropriate means, including, but not limit
to, an IEP. 34 CFR §104.33(b)(1) and (2).

8. Are teachers allowed to refuse to implement ADD interventions in regular classrooms because it is “extra
work” or “not in a Union contract?”

9. Can a teacher refuse to teach a child who has ADD/ADHD?

Because these questions are related, we are issuing a combined response. Neither Part B or Section 504 confers spe
responsibilities on teachers. Rather, specific rights and protections are afforded to children with disabilities and theil
parents, if the children are eligible under Part B or covered by Section 504. However, the provisions of a collective
bargaining agreement cannot authorize a school district’s failure to provide the rights and protections guaranteed und
Part B to all eligible children with disabilities and their parents and guaranteed under Section 504 to all qualified
individuals with disabilities and their parents.

Part B also requires States to have procedures for ensuring an adequate supply of qualified personnel, as the te

“qualified” is defined in 34 CFR 8300.15. 34 CFR §8300.381 and 300.121. Determinations as to which personnel will
provide services to a child eligible for services under Part B are left to State and local educational authorities.
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10. Are teachers’ unions allowed to make contracts which contain rules that are in opposition to civil rights
laws such as Section 504?

11. Can a teachers’ union be brought up before OCR for violation of students’ civil rights by promulgation
of rules and regulations that deny children’s civil rights?

Because these questions are related, we are issuing a combined response. Implementation of any collective bargaini
agreement or of any rules and regulations that have the effect of limiting the participation of children with disabilities
in the regular educational environment or of imposing other burdens on children with disabilities or of making the aids,
benefits, and services provided by the school district less effective than those provided to other students would constitu
a violation of Section 504 and its implementing regulation. In enforcing Section 504, however, OCR has no jurisdiction
over entities that do not receive Federal funding through the Department. As long as a teachers’ union does not recei
such funding, OCR could not dictate the terms of any collective bargaining agreement it proposes or find the union ir
violation of Section 504 and its implementing regulation if the terms of the proposed contract prove to be discriminatory.
OCR could, however, find a school district in violation if it ratified such a collective bargaining agreement and then
attempted to use it as a justification for not meeting the LRE requirement or for restricting children with disabilities in
obtaining aids, benefits, or services or for providing these children with aids, benefits, and services that are neeas effecti
as those provided to nondisabled children.

12. a) If a class action suit is brought against a state for which a settlement requires a great deal of money be
available to provide the mandated services, will OCR accordingly determine what amount will be
sufficient to meet the needs and order the state’s appropriations committee to make the necessary
provisions? b) Would school districts be held in violation if they gave no services requiring expenditures
until such monies became available, whether or not partial or full funding might be already accessible in
their own budgets?

In seeking to remedy violations of Section 504, OCR does not determine what amount of money is necessary to eliminat
the violations. If a complaint is made against a school district, OCR investigates to determine if violations are occurring.
If OCR identifies civil rights violations, it then attempts to obtain corrective action from the district, including awerrecti
action plan that sets forth what actions the school district needs to take and over what period of time. If money is require
to remedy a violation affecting a class of complainants, for example, OCR does not become involved in the process c
appropriating the necessary funds. When the school district submits a corrective action plan to OCR, the school distric
becomes responsible for obtaining the funds necessary to comply with that corrective action plan within the agreed tim
frames. If the school district does not submit an acceptable plan to OCR, or of it does not fulfill the terms of the corrective
action plan that it has submitted to OCR, it may become subject to enforcement proceedings, which could result in th
termination of or failure to renew Federal financial assistance.

13. Can administrative personnel who continue to refuse to implement policies mandating evaluations,
strategies, interventions, classrooms, and teacher training according to P.L. 94-142, Section 504, and the
Clarification of Policy mentioned above (in spite of their full knowledge of these) be held personally liable
for violations of civil rights?

If administrative personnel refuse to implement policies necessary for compliance with Section 504, their employer,
usually an LEA or an SEA, is liable for any resulting civil rights violation as long as the employer is under the jurisdiction
of OCR. Neither Part B nor Section 504 contains language holding individuals personally responsible for the civil rights
violations perpetrated in the course of their employment.

| hope that the above information clarifies the Department’s policies on children with ADD. If we can be of further
assistance, please let us know.

Sincerely,

Thomas Hehir, Director
Office of Special Education Programs

Jeanette J. Lim, Director
Policy Enforcement and Program Service
Office for Civil Rights
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OCR FACTS:
Section 504 Coverage of Children with ADD

Question: What is ADD?

Answer: Attention Deficit Disorder (ADD) is a neurobiological disability. It is characterized by:
attention skills that are developmentally inappropriate; impulsivity; and, in some cases,
hyperactivity.

Question:  Are all children with ADDautomatically protected under Section 504?

Answer: NO. Some children with ADD may have a disability within the meaning of Section 504;
others may not. Children must meet the Section 504 definition of disability to be protected
under the regulation. Under Section 504, a “person with disabilities” is defined as any
person who has a physical or mental impairment which substantially limits a major life
activity (e.g., learning). Thus, depending on the severity of their condition, children with
ADD may ormay not fit within that definition.

Question: Must children thought to have ADD be evaluated by school districts?

Answer: YES. If parents believe that their child has a disability, whether by ADD or any other
impairment, and the school district has reason to believe that the child may need special
education or related services, the school district must evaluate the child. If the school
district does not believe the child needs special education or related services, and thus does
not evaluate the child, the school district must notify the parents of their due process rights.

Question: Must school districts have a different evaluation process for Section 504 and the IDEA?

Answer: NO. School districts may use the same process for evaluating the needs of students under
Section 504 that they use for implementing IDEA.

Question:  Can school districts have a different evaluation process for Section 504?
Answer: YES. School districts may have a separate process for evaluating the needs of students
under Section 504. However, they must follow the requirements for evaluation specified in

the Section 504 regulation.

Question: Is a child with ADD, who has a disability within the meaning of Section 504 but not under
the IDEA, entitled to receive special education services?

Answer: YES. If a child with ADD is found to have a disability within the meaning of Section 504,
he or she is entitled to receive any special education services the placement team decides
are necessary.

Question: Can a school district refuse to provide special education services to a child with ADD
because he or she does not meet the eligibility criteria under the IDEA?

Answer: NO.
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Question:

Answer:

Question:

Answer:

Question:

Answer:

Can a child with ADD, who is protected under Section 504, receive related aids and ser-
vices in the regular educational setting?

YES. Should it be determined that a child with ADD has a disability within the meaning of
Section 504 and needsly adjustments in the regular classroom, rather than special educa-
tion, those adjustments are required by Section 504.

Can parents request a due process hearing if a school district refuses to evaluate their child
for ADD?

YES. In fact, parents may request a due process hearing to challenge any actions regarding
the identification, evaluation, or educational placement of their child with a disability,
whom they believe needs special education or related services.

Must a school district have a separate hearing procedure for Section 504 and the IDEA?

NO. School districts may use the same procedures for resolving disputes under both Section
504 and the IDEA. In fact, many local school districts and some state education agencies
are conserving time and resources by using the same due process procedures. However,
education agencies should ensure that hearing officers are knowledgeable about the require-
ments of Section 504.
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OCR Memorandum—April 29, 1993

Jeanette J. Lim, Acting Assistant Secretary for Civil Rights

OCR released a memorandum to the regional civil
rights offices in an effort to clarify the responsibility of
school districts in evaluating children with attention deficit
disorder (ADD). In a previous joint memorandum, OCR had
stated that “if parents believe that their child is disabled by
ADD, the LEA (local educational agency) must evaluate the
child to determine whether he or she has a disability as
defined by Section 504.” To OCR’s dismay, this statement
has become misinterpreted to mean that school districts are
duty-bound to evaluate every child suspected of having
ADD, based solely on parental suspicion and demand. In
order to clarify the original statement, OCR explained in its
latest memorandum that if parents believe their child has
ADD, and the LEA has reason to believe that the child needs
special education or related services, then the LEA must
evaluate the child to determine whether he or she is disabled
under Section 504. On the other hand, if the LEA does not
believe that the child needs special education or related
services and refuses to evaluate the child, then the LEA is
only required to notify the parents of their due process rights.

It recently has come to our attention that many school
districts and parents appear to be misinterpreting a statement
contained in the September 16, 1991, memorandum con-
cerning “Clarification of Policy to Address the Needs of
Children with Attention Deficit Disorders within General
and/or Special Education.” This statement, on page 6 of the
memorandum, concerns the responsibility of local educa-
tion agencies (LEAs) to evaluate children suspected of
having ADD. The statement reads as follows:

Under Section 504, if parents believe that their
child is disabled by ADD, the LEA must

evaluate the child to determine whether he or
she has a disability as defined by Section 504.

A similar version of this statement is contained in the
Questions and Answers Handout (Handout) on ADD, en-
titled “OCR Facts: Section 504 Coverage of Children with
ADD.” The Handout was attached to a model technical
assistance (TA) presentation on ADD, disseminated to Re-
gions on October 31, 1991, and is used as a TA resource.

The intent of this statement was to reaffirm that
children suspected of having ADD and believed (by the
LEA) to need special education or related services would
have to be evaluated by the LEA pursuant to Section 504.
These children are afforded protection and rights as any
other children with disabilities under Section 504. This
statementwas necessary since many school districts, prior to
issuance of the September 21, 1991, memorandum, held the
position that they were not obliged to evaluate any child
suspected of having ADD since it was not a disability
specifically listed in the Individuals with Disabilities Educa-
tion Act.
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To our dismay, this statement has been interpreted to
mean that school districts are required to evakageychild
suspected of having ADD, bassdlely on parental suspi-
cion and demandrhis was not the intent of the statement.
Rather, under Section 504, if parents believe their child has
a disability, whether by ADD or any other impairmeartg
the LEA has reason to believe the child needs special
education or related servicethie LEA must evaluate the
child to determine whether he or she is disabled as defined
by Section 504lf the LEA does not believe that the child
needs special education or related services, and thus refuses
to evaluate the child, the LEA must notify the parents of their
due process rights.

This memorandum is intended to clarify the responsi-
bility of LEAs to evaluate children suspected of having
ADD, based on parental request. We have also taken the
opportunity to revise the Handout, as appropriate. (See
answer to the question “Must children thought to have ADD
be evaluated by school districts?” on the first page of the
Handout.) In addition, the Handout has been revised to
reflect the term “disability” instead of “handicap,” consis-
tent with the 1992 Amendments to the Rehabilitation Act of
1973 (October 29, 1992). Please have your staff discard the
October 1991 version of the Handout and replace it with the
attached.

If you have any questions regarding this memoran-
dum, please contact Jean Peelen, Director, Elementary and
Secondary Education Policy Division, at (202) 205-8637.



Appendix C

Comparison IDEA/Section 504/ADA
Comparison IDEA/Section 504 Placement Process



Guidelines for Educators

PLACEMENT PROCESS

IDEA

Special Education

STUDENT
NEED

Referral

Individualized Evaluation
Plan

Evaluation is conducted

Disability adversely affects
educational performance?

YES

IDEA Eligible

Education reasonably
designed to confer benefit

Specially Designed
Instruction

Related Services

Individual Education

504

General Education

Referral

Teacher Assistance Team

No Referral

Not Eligible

Data review and evaluation,
if necessary

Disability substantially limits
one or more major life activities
» Has a record of an impairment

. NO
Not Eligible

YES

Program (IEP)
Implemented

FREE APPROPRIATE
PUBLIC EDUCATION

IDEA-Reviewed Annually
504-Reviewed Periodically

* Is regarded as having a
disability

YES

504 Eligible

Is the educational program
comparable to that provided
to non-disabled students

NO

Modifications, Adaptations,
Accommodations

N \)

Physical Instructional

Supplemental
Aides & Services

Individualized
Educational
Changes

N2

Student Accommodations

Developed by MPRRC. Modified by OPI 1994.
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Appendix D

Additional References
Regional OCR Offices



U.S. Department of Education
Office of Civil Rights
Regional Civil Rights Offices

REGION |
Connecticut, Maine, Massachusetts,
New Hampshire, Rhode Island, Vermont

Mr. Thomas J. Hibino
Regional Civil Rights Director
Office for Civil Rights, Region |
U.S. Department of Education
J.W. McCormack Post Office and
Courthouse Building, Room 222, 01-0061
Boston, Massachusetts 02109-4557
Comm (617) 223-9662; TDD (617) 223-9695
FAX: (617) 223-9669

REGION I

New Jersey, New York, Puerto Rico, Virgin Islands
Ms. Paula D. Kuebler
Regional Civil Rights Director
Office for Civil Rights, Region Il
U.S. Department of Education
26 Federal Plaza, 33rd Floor, Room 33-130, 02-1010
New York, New York 10278-0082
Comm (212) 264-5180; TDD (212) 264-9464
FAX: (212) 264-3803

REGION llI
Delaware, District of Columbia, Maryland,
Pennsylvania, Virginia, West Virginia
Dr. Robert A. Smallwood
Regional Civil Rights Director
Office for Civil Rights, Region Ill
U.S. Department of Education
3535 Market Street, Room 6300, 03-2010
Philadelphia, Pennsylvania 19104-3326
Comm (215) 596-6787; TDD (215) 596-6794
FAX: (215) 596-4862

REGION IV
Alabama, Florida, Georgia, North Carolina,

South Carolina, Tennessee
Mr. Archie B. Meyer, Sr.
Regional Civil Rights Director
Office for Civil Rights, Region IV
U.S. Department of Education
101Marietta Tower, Suite 2700, 04-3010
Atlanta, Georgia 30301-2048
Comm (404) 331-2954; TDD (404) 331-7236
FAX: (404) 331-7819

REGION V
Cleveland, lllinois, Indiana, Michigan,

Minnesota, Ohio, Wisconsin
Mr. Kenneth A. Mines
Regional Civil Rights Director
Office for Civil Rights, Region V
U.S. Department of Education
401 South State Street, Room 700C, 05-4010
Chicago, lllinois 60605-1202
Comm (312) 886-3456; TDD (312) 353-2541
FAX: (312) 353-4888; CLEVELAND: (312) 522-4970

REGION VI

Arkansas, Louisiana, Mississippi, Oklahoma, Texas
Mr. Taylor D. August
Regional Civil Rights Director
Office for Civil Rights, Region VI
U.S. Department of Education
1200 Main Tower Building, Suite 2260, 06-5010
Dallas, Texas 75202-9998
Comm (214) 767-3959; TDD (214) 767-3639
FAX: (214) 767-6509

REGION VI

lowa, Kansas, Kentucky, Missouri, Nebraska
Mr. Charles J. Nowell
Regional Civil Rights Director
Office for Civil Rights, Region VII
U.S. Department of Education
10220 North Executive Hills Boulevard, 8th Floor, 07-6010
Kansas City, Missouri 64153
Comm (816) 891-8026; TDD (816) 374-6461
FAX: (816) 374-6467

REGION VIl
Arizona, Colorado, Montana, New Mexico,
North Dakota, South Dakota, Utah, Wyoming
Ms. Cathy H. Lewis
Regional Civil Rights Director
Office for Civil Rights, Region VIII
U.S. Department of Education
Federal Building, Suite 310
1244 Speer Boulevard
Denver, Colorado 80204-3584
Comm (303) 844-5695; TDD (303) 844-3417
FAX: (303) 844-4303

REGION IX
California

Mr. John E. Palomino
Regional Civil Rights Director
Office for Civil Rights, Region IX
U.S. Department of Education
Old Federal Building, 09-8010
50 United Nations Plaza, Room 239
San Francisco, California 94102-4102
Comm (415) 556-7000; TDD (415) 556-6806
FAX: (415) 556-6770

REGION X
Alaska, American Samoa, Guam, Hawaii,

Idaho, Nevada, Oregon, Washington,

Trust Territory of the Pacific Islands
Mr. Gary D. Jackson
Regional Civil Rights Director
Office for Civil Rights, Region X
U.S. Department of Education
915 Second Avenue, Room 3310, 10-9010
Seattle, Washington 98174-1099
Comm (206) 220-7880; TDD (206) 220-7907
FAX: (206) 220-7887
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