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l. Introduction

Children in private schools generally fall into one of two categories. First, children may be
placed in private schools by the Local Education Agency (LEA) in an effort to provide a free and
appropriate public education (FAPE). Second, parents may unilaterally enroll their child in
private schools. These parentally placed private school children can be further divided into two
subgroups.

One subgroup consists of children whom the parents believe are not receiving FAPE from the
LEA. As a result, the parents have unilaterally sent their child to private school. These parents
may expect to be reimbursed for the enrollment because they believe that the LEA is not
providing a FAPE for their child. Unless an agreement with the LEA can be reached regarding
tuition reimbursement, the parents must pursue their claim by filing a request for a special
education due process hearing.

The other subgroup is the subject of this guide. With this subgroup, FAPE is not at issue. Instead,
this subgroup consists of parentally placed private school children who may or may not have
been identified as needing special education and related services. With regard to identifying and
determining whether or not these children will be entitled to special services, the 1997
reauthorization of IDEA must be considered.

In the reauthorization of IDEA in 1997, Congress clarified its intent regarding provision of
special education and related services to children with disabilities enrolled in private schools.
Subsequently, the Office of Special Education (OSEP) published regulations and provided
guidance with respect to this population. The major provisions mandate:

1. LEAs must conduct child find activities, locating, identifying, and evaluating private
school children, as appropriate;

2. LEAs must spend a proportionate share of Part B sub grants on private school
children who require special education and related services;

3. LEAs must provide private school children special education and related services, to
the extent appropriate, as determined by consultation between the LEA and the
private school; and

4. LEAs may provide services on the grounds of a private school, including religious
schools, so long as such provision of services is consistent with the Establishment
Clause of the First Amendment of the United States Constitution and the Montana
Constitution.

20 U.S.C. 81412(a)(10)(A).
34 C.F.R. 88300.451-300.462.
OSEP Memorandum 00-14 (May 4, 2000).
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Child Find obligates the LEA to locate, identify, evaluate, and reevaluate children from birth
through age 21. This is an ongoing process that is designed to ensure that a free and appropriate
public education is offered to all children with disabilities whether they are enrolled in public or
private schools.

In Montana, LEAs are required to conduct an annual count on December 1 of every year to
determine the proportionate share amount of the Part B funds and preschool grants that must be
allocated to parentally placed private school children aged 3 through 21. The LEA must consult
with the private school representative in order to conduct the count. The count should include all
children who have been determined by a Child Study Team to be eligible for special education
and related services, and it should not be limited to only those children who receive services.

Following the count, LEAs must calculate the proportionate share of funds that must be
allocated to parentally placed private school children. Once the proportionate share is calculated,
LEAs must determine which children will be served and which services will be offered. Again,
proportionate share of preschool grants must be determined for private school children aged 3
through 5; and a separate proportionate share of Part B funds must be determined for private
school children aged 3 through 21.

Once apportionment of funds is settled, LEAs must consult with representatives of private
school children in a “timely” manner, i.e., prior to the beginning of the next fiscal year. During
this consultation, the LEA must allow representatives of private school children to render an
opinion about the child’s educational attributes.

Following the consultation with representatives of private school children, and prior to the start
of the new fiscal year, the LEA must make a determination regarding which children to
serve. In short, no private school child has an individual right to services under IDEA so long as
the child is parentally enrolled in a private school. The LEA has the ultimate authority to make
final decisions regarding which children to serve and what services to offer in light of
availability of funds.

Once the LEA has determined which children to serve, the LEA must develop a services plan
(SP) for the designated children prior to the start of the new fiscal year. It is the responsibility of
the LEA to initiate and conduct a meeting that includes the parent, to develop, review, and revise
SPs. An annual SP must be developed for each child that the LEA elects to serve. The SP
outlines what services a child will receive, as well as where the services will be rendered and
how the services will be evaluated. Finally, the SP must satisfy the requirements associated with
IEPs to the extent appropriate.

Once a satisfactory SP is developed, the LEA implements services at the beginning of the new

fiscal year. As a result, if a LEA’s fiscal year begins in August and ends in July, the new SP must
commence in August, or as prescribed by the SP itself.
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Il.  Child Find

A. What is child find for parentally placed private school children with disabilities?

1. Child find is the legislative mandate that requires LEAs and SEAs to identify, locate,
and evaluate all children who may be in need of special education and related
services. The purpose is to ensure that FAPE is made available to all eligible students.
Letter to McKethan, 29 IDELR 907 (OSEP Feb. 24, 1997).

34 C.F.R. 8300.121
34 C.F.R. 8300.125
34 C.F.R. §300.220

2. Under the guidelines, each LEA must conduct child find activities for all children that
reside within the LEA’s boundaries but attend school in either public or private
settings, including religious schools. Letter to Rothman, 30 IDELR 269 (OSEP Aug.
26, 1998).

34 C.F.R. 8300.125
34 C.F.R. §8300.451

3. LEAs must undertake the same procedures to find children needing special education
services in private schools as those taken in the public schools. Such activities may
include a referral system with teachers trained in recognizing disabilities, distribution
of informational brochures, provision of regular public service announcements,
staffing of exhibits at health fairs and other community activities, and the creation of
direct liaisons with private schools. Once identified, children are entitled to an
evaluation of their special education needs at no cost to the parents.

OSEP Memorandum 00-14, O/A #1 (May 4, 2000).

B. Must child find for private school, including religious-school, children be comparable to
child find for public school children?

1. Child find for private school, including religious-school, children must be comparable
to child find for public school children.

OSEP Memorandum 00-14, O/A #3 (May 4, 2000).

2. Child find efforts undertaken by LEAs and SEAs toward private schools must be
performed at the same time and in the same manner as those conducted toward public
schools.

34 C.F.R. 8300.451(a).
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3. Each LEA must consult with representatives of the private schools to determine how
and when to carry out child find activities.

34 C.F.R. 8300.451(b).

4. Each LEA shall establish procedures to ensure that all students with disabilities living
within the boundaries of the LEA are identified, located, and evaluated. The
procedures shall include a method to screen and develop criteria for further
assessment for children between the ages of birth through 21, including all children in
public and private agencies operated within the LEA legal boundaries. The LEA shall
make its referral process known to private schools within the LEA’s boundaries and
comply with Mont. Admin. R. 10.16.3125(1) with respect to private school children.

Mont. Admin. R. 10.16.3125(1).

5. Before any major identification, location, or evaluation activity, the LEA must
provide parents with written notice of the policies and procedures it implements to
ensure protection of the confidentiality of any personally identifiable information
collected, used, or maintained under Part B of IDEA.

Mont. Admin. R. 10.16.3125(2).

C. Once parentally placed private school children suspected of having disabilities under Part
B are identified, are the requirements applicable to evaluations of such children the same
as requirements applicable to other children suspected of having disabilities?

1. Once parentally placed private school children suspected of having disabilities under
Part B are identified, the requirements applicable to evaluations of such children are
the same as requirements applicable to other children suspected of having disabilities.

OSEP Memorandum 00-14, O/A #6 (May 4, 2000).

2. Children suspected of having disabilities are entitled to IDEA procedural safeguards
and evaluations regardless of whether they are enrolled in public or private schools. A
parent has the right to seek an independent educational evaluation (IEE) at public
expense if the parent disagrees with the LEA’s evaluation.

OSEP Memorandum 00-14, O/A #6 (May 4, 2000).
34 C.F.R. 8300.502(h).

3. If the child find activity leads to the suspicion that the child may have a disability, the
LEA will summarize relevant information on the referral document and, with the
participation of the parent, develop an evaluation plan to identify which evaluations
and assessments will be necessary for a comprehensive evaluation conducted by the
district’s Child Study Team (CST). Mont. Admin. R. 10.16.3320. After providing
appropriate notice and obtaining parental consent, the LEA will gather available
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records and conduct the requisite evaluations, assessments, interviews, and
observations. An appropriately constituted CST will determine whether the child has
a disability and needs special education. The CST will create a written report of the
results of the evaluation in compliance with Mont. Admin. R. 10.16.3321. A copy of
the report shall be provided to the parent, along with a letter [Form A] to the parent
following determination of eligibility. See Mont. Admin. R. 10.16.3321; see also
Form A.

Montana Evaluation Plan form.

Montana Child Study Team Report form.

Mont. Admin. R. 10.16.3320, Referral.

Mont. Admin. R. 10.16.3321, Comprehensive Educational Evaluation Process.
OSEP Memorandum00-14, O/A #6.

Montana Private Schools Form A.

D. Following the evaluation, are the requirements the same for parentally placed private
school children as for other children who have been evaluated under Part B?

1. Following the evaluation, the requirements for determining eligibility and placement
determination are the same for parentally placed private school children as for other
children who have been evaluated under Part B.

OSEP Memorandum 00-14, O/A #7 (May 4, 2000).

2. After the initial evaluation, eligibility for special education and related services is
made on an individual basis in the case of both public and private school children. As
with public school children, the decision must be made by a group of qualified
professionals and the child’s parents. OSEP Memorandum 00-14, Q/A #7 (May 4,
2000); 34 C.F.R. 8300.534(a)(1). In Montana, this group is called the Child Study
Team. A copy of the evaluation report and documentation of the eligibility
determination must be provided to the parent by the LEA. 34 C.F.R. 8300.534(a)(2);
Mont. Admin. R. 10.16.3125.

OSEP Memorandum 00-14, O/A #7 (May 4, 2000).
34 C.F.R. 8300.534(a)(1).

34 C.F.R. 8300.534(a)(2).

Mont. Admin. R. 10.16.3125.

3. Child find seeks to ensure that a FAPE is offered to all eligible children. A LEA is
deemed to have offered FAPE to a private school child when the LEA makes a LEA
program or a LEA placement available to the eligible private school child. Once
offered by the LEA, the parents of the private school child may either accept or reject
public education in favor of private schooling.

OSEP Memorandum 00-14, O/A #1 (May 4, 2000).
Montana Private Schools Form A.
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E. Are LEAs required to conduct periodic reevaluations of parentally placed private school
children with disabilities, and if so, of which parentally placed private school children?

1. LEAs are required to conduct periodic reevaluations of parentally placed private
school children with disabilities.

OSEP Memorandum 00-14, O/A #9 (May 4, 2000).

2. The requirements for reevaluations are the same for private school children with
disabilities as public school children. A reevaluation must be performed if conditions
warrant a reevaluation or if a parent requests a reevaluation. At a minimum,
reevaluations must be conducted every three (3) years. Parental consent is required
prior to any assessment.

34 C.F.R. §300.536.

3. Unless a contractual agreement exists between the private facility and the LEA, a
private school is not required to perform evaluations of students with disabilities.
Letter to Burr, 30 IDELR 146 (OSEP Jan. 29, 1998). If a private school does perform
its own assessment or evaluation of a private school child with a disability, the CST
must consider the private school’s evaluation when deciding whether or not to
provide services to the student or when developing a services plan.

OSEP Memorandum 00-14, O/A #9 (May 4, 2000).

F. Which LEA is responsible for child find and in meeting requirements for reevaluation if
the private school the child attends is located outside of the LEA of the child’s parents’
residence?

1. Generally, the LEA in which the child’s parents live is responsible for child find and
in meeting requirements for reevaluation. See OSEP Memorandum 00-14, Q/A #11
(May 4, 2000). In Montana, however, the LEA in whose boundaries a private school
is located is responsible for the portion of child find related to screening and referral
processes. The LEA in which the child resides is responsible for evaluation and
reevaluation. See Mont. Admin. R. 10.16.3122; 10.16.3125.

OSEP Memorandum 00-14, O/A #11 (May 4, 2000).
Mont. Admin. R. 10.16.3122.
Mont. Admin. R. 10.16.3125.

2. Under Montana regulations, children unilaterally placed in private schools by their
parents when a FAPE is not an issue will be provided services as required by 34
C.F.R. 88 300.450 and 300.462. The LEA in which the private school is located shall
be responsible for child find activities, through referral, for children attending private
school. The LEA in which the private school is located shall refer each identified
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child to the LEA in which the child resides. The LEA in which the child resides shall
perform the evaluation of the child. Mont. Admin. R. 10.16.3122.

34 C.F.R. §8 300.450 and 300.462.
Mont. Admin. R. 10.16.3122.

3. An SEA or LEA is free to contract with other states and educational agencies in order
to ensure that child find activity requirements are satisfied. Further, if a non-resident
LEA identifies a child as a child with a disability, that LEA should notify the LEA in
which the child’s parent resides to ensure that the required evaluations are provided
and FAPE is made available.

OSEP Memorandum 00-14, O/A #11 (May 4, 2000).

G. Montana Private Schools Form A: Offer of a Free Appropriate Public Education (FAPE)
to a Parentally placed Child with Disabilities in a Private School.

1. This form is provided to all parents of children with disabilities who are parentally
placed in private schools.

2. The form is prepared when the LEA learns that the parent intends to enroll or
continue to enroll the identified child with disabilities in a private school.

3. The form (a) confirms that the child attending a private school has a disability and
needs special education according to the CST report; (b) confirms the availability of
FAPE in the public school; (c) confirms the parent’s decision regarding the child’s
continued enrollment in the private school; and (d) informs the parent regarding the
right of private school children to participate in IDEA funded special education.

I11.  Conducting the Child Count and Calculating Proportionate Share

A. When must LEAs conduct the annual count of eligible parentally placed private school
children with disabilities residing in their boundaries?

1. LEAs must conduct the annual count of eligible parentally placed private school
children with disabilities residing in their boundaries on December 1st.

OSEP Memorandum 00-14, O/A #16 (May 4, 2000).

2. SEAs must make a statewide determination of which date to use as the count date. All
LEAs will be subject to the SEA’s determination. Montana has determined that the
annual count will take place on December 1.

OSEP Memorandum 00-14, O/A #16 (May 4, 2000).
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3. The count day for private school children with disabilities must be the same day as
the count day for public school children with disabilities. This counting procedure is
designed to prevent double counting of children with disabilities that move between
public and private schools. In Montana, the count is taken on December 1.

OSEP Memorandum 00-14, O/A #16 (May 4, 2000).

4. Only identified eligible children may be counted. Identified eligible children are those
who have been referred for a comprehensive educational evaluation and who have
been evaluated and determined by the CST to meet the criteria for one or more of the
disabling conditions listed in 34 C.F.R. 8300.7(a)(1) and, as a result of that condition,
be in need of special education as defined in 34 C.F.R. 300.26. Mont. Admin. R.
10.16.3007. Eligibility must be supported by a current evaluation. OSEP stresses the
importance of timely reevaluations of all parentally placed private school children
with disabilities because they provide current data for use in the annual count of the
total number of eligible parentally placed children with disabilities residing in the
LEA’s boundaries. OSEP Memorandum 00-14, Q/A#10 (May 4, 2000).
Reevaluations must be conducted pursuant to 34 C.F.R. 88300.533, 300.536.

34 C.F.R. 8300.7(a)(1).

34 C.F.R. 8300.26.

34 C.F.R. 8300.533.

34 C.F.R. 8300.536.

Mont. Admin. R. 10.16.3007.

OSEP Memorandum 00-14, O/A#10 (May 4, 2000).

B. How is the proportionate share for expenditures for services for parentally placed private
school children with disabilities calculated?

1. Proportionate share for expenditures on services for parentally placed private school
children with disabilities is determined by a calculation. See Form D of the appendix.

OSEP Memorandum 00-14, O/A #14 (May 4, 2000).
Montana Private Schools Form D.

2. Each LEA must spend an amount that is equal to a proportionate share of the LEA’s
Part B funds under 20 U.S.C. §1411(g) of the Act for Children with Disabilities aged
3 through 18. The proportionate fraction can be calculated by dividing the total
number of eligible children in private schools by the total number of eligible children
in both public and private schools. Once the fractional share is determined, the
proportionate share for eligible private school children is established when the
proportionate fraction is multiplied by the total flow-through allocation.

(a) The total number of eligible children in private schools includes all children who

are enrolled in private schools that are entitled to receive special education and
related services.
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(b) The total number of eligible children in both public and private schools includes
all children in both public and private settings that are entitled to receive special
education and related services. This number will include the children accounted
for in (a) above, adding them to students receiving special education and related
services in the public schools.

3. Additionally, each LEA must spend a proportionate share of the LEA’s preschool
grant for children with disabilities aged 3 through 5 under 20 U.S.C. §1419(g). The
calculation is identical to the calculation above; however, instead of including all
children aged 3 through 21, only children aged 3 through 5 are considered in this
calculation.

20 U.S.C. 1412(a)(10)(AY([1D)(D).
34 C.F.R. 8300.453(a).
OSEP Memorandum 00-14, O/A #14 (May 4, 2000).

C. Can amounts expended for child find, including individual evaluations, be deducted from
the required amount of funds to be expended on services for parentally placed private
school children with disabilities?

1. Amounts expended for child find, including individual evaluations, may not be
deducted from the required amount of funds to be expended on services for parentally
placed private school children with disabilities.

OSEP Memorandum 00-14, O/A #2 (May 4, 2000).

2. Child find and funding for students with disabilities who are enrolled in private
schools are separate obligations. As such, costs of child find activities are exclusive
of the annual expenditure requirement for services provided for students enrolled in
private schools.

34 C.F.R. 8300.253(c).

D. Can expenditures for reevaluations be considered in determining whether a LEA has met
the expenditure requirements for services for parentally placed private school children
with disabilities?

1. Expenditures for reevaluations may not be considered in determining whether a LEA
has met the expenditure requirements for services for parentally placed private school
children with disabilities.

OSEP Memorandum 00-14, O/A #10 (May 4, 2000).

February 16, 2001 Draft Document 9



2. No expenditure associated with evaluations stemming from child find may be used in
determining whether a district has met its expenditure requirement toward services
for students enrolled in private schools.

34 C.F.R. 8300.453(c).

E. Is the proportionate share based on the number of children with disabilities receiving
special education or related services in accordance with a service plan, or on the total
number of eligible private school children with disabilities residing in the LEA’s
boundaries?

1. The proportionate share is based on the total number of eligible private school
children with disabilities residing in the LEA’s boundaries.

OSEP Memorandum 00-14, O/A #15 (May 4, 2000).

2. The number of eligible parentally placed private school children with disabilities is
not limited to only those who are currently receiving special education and related
services. Instead, as inferred by the proportionate share formula, all private school
children with disabilities must be considered when determining the amount of the
allocation for private school children.

F. Under the permanent formula, is it still necessary to conduct an annual count of
parentally placed private school children with disabilities?

1. Under the permanent formula that is in now in effect, it is necessary to conduct an
annual count of parentally placed private school children with disabilities.

OSEP Memorandum 00-14, O/A #20 (May 4, 2000).

2. The annual count is required for the purpose of determining the total number of
eligible public and private school children that reside in the LEA. Moreover, the
annual count is necessary to calculate the proportionate share that the LEA must
spend on special education and related services for children who are enrolled in
private school.

34 C.F.R. 8300.453.
OSEP Memorandum 00-14, O/A #20 (May 4, 2000).

G. In the permanent formula, 85 percent of funds above the base payment are distributed on
the basis of the “relative numbers of children enrolled in public and private elementary
and secondary schools within each agency’s [boundaries].” What does this mean since
some parentally placed private school children live in the boundaries of the LEA but are
enrolled in a private school outside of the LEA’s boundaries?

February 16, 2001 Draft Document 10



1.

2.

Under the permanent formula for distribution of Part B and Part C Funds, 85 percent
of funds above the base payment are distributed on the basis of the “relative numbers
of children enrolled in public and private elementary and secondary schools within
each agency’s [boundaries].”

OSEP Memorandum 00-14, O/A #21 (May 4, 2000).

Application of the permanent formula poses difficulties when private school students
do not attend schools in the boundaries of the LEA in which their parents live. As
such, it is the responsibility of the SEA in allocating funds to determine whether (a)
the LEA where the private school is located, or (b) the LEA of the parent’s residence
should include the child in its private school enrollment count. No matter what
standard the SEA establishes, this rule must be applied uniformly on a statewide
basis.

OSEP Memorandum 00-14, O/A #21 (May 4, 2000).

In Montana, the SEA has determined that the LEA within whose boundaries the
private school facility is located will receive the 85 percent of funding.

H. Form B: Notification to Private Schools and Home Schools (to be sent to private
schools).

Montana Private Schools Form B.

1.

This notification letter is sent to all private schools, including home schools, within
the LEA’s boundaries.

The letter is part of the child find activities for private school children. As such, the
letter informs private schools about procedures to facilitate child find and to make
appropriate referrals of children they suspect as having a disability.

The letter also assists the LEA in conducting the child count. By inviting the private
school to indicate the identified children with disabilities enrolled in the private
school, it helps ensure that all identified children with disabilities enrolled in private
schools get counted.

Finally, the letter informs private schools of the availability of services to parentally
placed children with disabilities in private schools, and seeks information from the
private school regarding their willingness to participate in IDEA funded programs,
and their assessment of the needs of the children with disabilities enrolled in their
school.

Send Form B in conjunction with Form C (discussed below).
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I. Form C: Private School Response.

Montana Private Schools Form C.

1. Send Form C in conjunction with Form B.

2. Form C is complimentary to Form B. Form C assists with the child count, and
provides some preliminary information from the private school regarding services
needs.

IV. Consulting with Private Schools

A. How are decisions made about the services that are to be provided to parentally placed
private school children with disabilities, including the type and location of such services,
in light of the limited amount of funds that must be expended annually on services for
this population of children?

1. Decisions about the provision of services to parentally placed private school children
with disabilities must be made after consultation with appropriate representatives of
parentally placed private school children with disabilities. Special education
administrators must consider the needs of students with disabilities enrolled in private
schools and the limited resources available, and make decisions about: (a) which
children will receive services, (b) the type and location of services provided, and (c)
methods of delivering those services. These decisions must be made annually and
subsequent to consultation with representatives of the private schools which the
students attend. Consultation with parents of students with disabilities enrolled in
private schools is not necessary, though the parent may participate as representative
of the private school. Moreover, these considerations must be made in light of the
limited amount of funds that must be expended annually on services for this
population of children.

34 C.F.R. 8300.454(h).
OSEP Memorandum 00-14, O/A #23 (May 4, 2000).

2. Each representative of children enrolled in private schools must be given a genuine
opportunity to express their view regarding each matter concerning the child;
however, the LEA has authority to make the final determinations regarding who will
receive services, what services they will receive, and where they will receive them.

34 C.F.R. §300.454(b)(2).

B. When must consultation about services occur?
1. LEAs must consult with representatives of children enrolled in private schools in a

timely and meaningful way prior to making any decision that will affect the
opportunities available to this population of children.
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34 C.F.R. 8300.454(b)(1).
OSEP Memorandum 00-14, O/A #24 (May 4, 2000).

2. No specific schedule for consultation is mandated. As such, the SEAs and LEAs may
develop their own timeline. It is recommended that consultation take place at least
annually to review the child find process, to discuss the child count, and to plan the
services for the following year. See “Timeline for Services Determination of
Parentally Placed Children with Disabilities in Private Schools,” on page 27.

OSEP Memorandum 00-14, O/A #24 (May 4, 2000).

3. No regulation provides for specific requirements such as public notice of meetings,
public transcripts of meetings, explanations of amounts and frequency of services
provided, or explanations of refusals to provide services, changes in the manner in
which services are provided, or the manner in which funds are allocated. These issues
are left to the SEA and LEA. In Montana, the LEA makes this determination.

OSEP Memorandum 00-14, O/A #24 (May 4, 2000).

C. Which individuals are appropriate representatives of parentally placed private school
children with disabilities? What about parents of such children?

1. While Part B does not specify who is an appropriate representative of parentally
placed private school children with disabilities, OSEP has stated that parents may
qualify as representatives.

OSEP Memorandum 00-14, O/A #25 (May 4, 2000).

2. Further, OSEP has opined that teachers, principals, and central office administrators
responsible for federal program services and/or special education may qualify as
representatives.

OSEP Memorandum 00-14, O/A #25 (May 4, 2000).

3. Parents of home-schooled children may be considered representatives if state law
recognizes home schools as private schools. In Montana, home schools are
considered private schools as stated in the State Plan.

OSEP Memorandum 00-14, O/A #25 (May 4, 2000).

D. Form D: Proportionate Share Calculation Form (to be completed by LEA).
1. Completion of Form D will indicate the total proportionate share of Part B funds

(including Preschool Grant) that each LEA must allocate to parentally placed children
with disabilities in private schools.
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V. LEA Determines Which Children to Serve

A. Are there any particular kinds of services, and specified amounts of services, to be
provided to parentally placed private school children with disabilities under Part B?

1. There are no particular kinds of services, or specified amounts of services, to be
provided to parentally placed private school children with disabilities under Part B.

OSEP Memorandum 00-14, O/A #22 (May 4, 2000).

2. It is OSEP’s position that SEAs and LEAs have no statutory obligation to provide a
private school child with some or all of the special education and related services that
the child would receive if enrolled in the public school. Letter to Rothman, 30 IDELR
269 (OSEP Aug. 26, 1998).

OSEP Memorandum 00-14, O/A #22 (May 4, 2000).
34 C.F.R. 8300.454.

3. OSEP has expressly stated that while a LEA must include private school students in
its child find activities, there is no express obligation to provide every private school
child with some degree of service. Letter to McKethan, 29 IDELR 907 (OSEP Feb.
24, 1997). In fact, one court has observed, “it may be possible that the proportionate
share of federal funds would be zero for any particular private school student.”
Fowler v. Unified School District, 128 F.3d 1431, 1438 n. 5 (10th Cir. 1997).

4. If a child is identified after the December 1 count, the proportionate share does not
change. If at the time of identification, the funds for services to private school
children are committed, the newly identified child would not receive services unless
the LEA chose to expend funds other than federal funds to provide the services.

B. Is it possible for a LEA, through consultation with appropriate representatives of
parentally placed private school children with disabilities, to provide only certain direct
services to those parentally placed private school children with disabilities designated to
receive services?

1. LEAs, through consultation with appropriate representatives of parentally placed
private school children with disabilities, may decide to provide only direct services to
eligible private school children.

OSEP Memorandum 00-14, O/A #26 (May 4, 2000).

2. In some instances, LEAs may find more benefits associated with providing direct
services to only a few private school students in lieu of providing consultative
services, instructional manuals, equipment, or teacher training to a large number of
students.

February 16, 2001 Draft Document 14



OSEP Memorandum 00-14, O/A #26 (May 4, 2000).

C. Is it possible for a LEA, through consultation with appropriate representatives of
parentally placed private school children with disabilities, to determine that it will
provide no direct services to its eligible parentally placed private school children with
disabilities, but that instead, the LEA will provide consultative services, or equipment
and teacher training?

1.

LEAs, through consultation with appropriate representatives of parentally placed
private school children with disabilities, may decide to provide no direct services to
eligible parentally placed private school children with disabilities, choosing instead to
provide consultative services, or equipment and teacher training.

OSEP Memorandum 00-14, O/A #27 (May 4, 2000).

A LEA may determine that provision of consultative services, equipment, materials,
and teacher training may be provided in lieu of direct services.

OSEP Memorandum 00-14, O/A #27 (May 4, 2000).

. At times, a private school teacher may use the acquired skills from consultation or

training to help other children as well. Incidental benefits do not violate the IDEA
requirement that IDEA funds not benefit a private school.

34 C.F.R. 8300.459.
OSEP Memorandum 00-14, O/A #27 (May 4, 2000).

. Equipment purchased by the LEA that is used in the private school setting for the

benefit of a private school student receiving services under Part B remains the
property of the LEA. The equipment must be returned to the LEA if it is no longer
needed, or if removal is necessary to avoid unauthorized use of the equipment.

34 C.F.R. §300.462.

D. Could a LEA, through consultation with appropriate representatives of parentally placed
private school children with disabilities, decide to provide services that address some of
the needs of parentally placed private school children with disabilities?

1.

A LEA, through consultation with appropriate representatives of parentally placed
private school children with disabilities, may decide to provide services that address
some, but not all, of the needs of parentally placed private school children with
disabilities.

OSEP Memorandum 00-14, O/A #29 (May 4, 2000).
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2. LEAs may decide to provide limited services to private school children with
disabilities. This decision may mean that the services plan will not meet all of the
needs associated with a child’s given disability.

OSEP Memorandum 00-14, O/A #29 (May 4, 2000).

3. LEAs may decide to provide services to children with disabilities at only one private
school rather than serving all private school children with disabilities at one or more
private schools.

OSEP Memorandum 00-14, O/A #29 (May 4, 2000).

E. What if, at the end of the year, you have money left over from the amount you had
calculated for making available to private school children in the form of services? Are
you necessarily out of compliance with the regulations?

1. All grant money allocated to services for parentally placed private school children
with disabilities should be spent prior to the end of the fiscal year.

34 C.F.R. §300.453.

2. The proportionment and allocations of funds is specifically designed to avoid
excesses of funds. In fact, the regulations mandate that child count be completed no
later than December 1 of each year. This early date should allow LEAs adequate time
to identify private school children who are entitled to and accept special education
and related services.

34 C.F.R. 8300.453.
OSEP Memorandum 00-14, O/A #16 (May 4, 2000).

3. The child count that must be completed no later than December 1 is used to determine
proportionate share. The regulations state that the proportionate share must be spent
on providing education and related services to private school children with disabilities
in the fiscal year following the count.

34 C.F.R. 8300.453.
OSEP Memorandum 00-14, O/A #16 (May 4, 2000).

4. If services are declined by some parents of private school children, either the services
plans can be adjusted to increase the services to other private school children, or the
number of private school children that are served can be expanded. Changes to
services plans must be made in accordance with 34 C.F.R. 88300.455(b)(2)(ii),
300.342-300.346.

34 C.F.R. §300.342.
34 C.F.R. §300.343.
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34 C.F.R. 8300.344.

34 C.F.R. 8300.345.

34 C.F.R. 8300.346.

34 C.F.R. 8300.453.

34 C.F.R. 8300.455(b)(2)(ii).

OSEP Memorandum 00-14, O/A #16 (May 4, 2000).

F. How are decisions made about the location of services that the LEA has selected through
consultation to offer to its parentally placed private school children with disabilities?

1.

A LEA, through consultation with appropriate representatives of parentally placed
private school children with disabilities, decides where services will be provided.

OSEP Memorandum 00-14, O/A #35 (May 4, 2000).

Generally, services may be provided at a child’s private school, including a religious
school, to the extent that such services are consistent with the Establishment Clause
and not in conflict with the Montana Constitution.

OSEP Memorandum 00-14, O/A #35 (May 4, 2000).
34 C.F.R. 8300.456(a).

Latitude to provide services to children in attendance at a religious school stems from
a recent United States Supreme Court decision. In Zobrest v. Catalina Foothills
School District, 509 U.S. 1, 113 S.Ct. 2462 (1993), the Court examined whether the
IDEA was constitutional as applied to a student with a hearing impairment who
sought to bring his state-employed sign-language interpreter with him to his Roman
Catholic high school. The Court held that this activity was permissible, expressly
disavowing the notion that “the Establishment Clause [laid] down [an] absolute bar to
the placing of a public employee in a sectarian school.” Zobrest, 509 U.S. at 13, 113
S.Ct. at 2469; see also Agostini v. Felton, 521 U.S. 203, 223, 117 S.Ct. 1997, 2011
(1997) (the Court reaffirms Zobrest decision, abandoning the idea that “placement of
public employees on parochial school grounds inevitably results in the impermissible
effect of state-sponsored indoctrination or constitutes a symbolic union between
government and religion™).

G. Form E: Analysis of Program Benefits to Children with Disabilities in Private Schools (to
be completed by LEA).

1.

Form E is used after the LEA consults with the private school representative and prior
to the beginning of the new fiscal year.

An assessment of Form E will represent the LEA’s final decision as to which children
to serve and what services to offer in light of available funds.
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V1. Developing Services Plans

A. Must services plans be in place for all eligible parentally placed private school children
with disabilities residing in the LEA’s jurisdiction?

1. While there is no requirement that private school children with disabilities receive an
IEP, the law requires that those children who have been designated to receive services
have a services plan that describes the special education and related services that the
child will receive.

34 C.F.R. 8300.455.
OSEP Memorandum 00-14, O/A #27 (May 4, 2000).

2. Services plans need not be in place for all eligible parentally placed private school
children with disabilities residing in the LEA’s boundaries. Services plans are
required only for private school children with disabilities whom the LEA has elected
to serve. Services plans need only reflect services that the LEA will provide.

OSEP Memorandum 00-14, O/A #31 (May 4, 2000).

3. Like an IEP, services plans can be revised by calling another meeting of the required
members. Since services to private school children are determined based on funding,
when services costs unexpectedly exceed the proportionate share of funds available
for private school children, the LEA may convene another meeting to revise the
services plan.

OSEP Memorandum 00-14, O/A #31 (May 4, 2000).

B. How must a services plan be developed?

1. A services plan must be developed, reviewed and revised similarly to the manner in
which an IEP is developed reviewed and revised.

OSEP Memorandum 00-14, O/A #32 (May 4, 2000).
34 C.F.R. 8300.342.

34 C.F.R. 8300.343.

34 C.F.R. 8300.344.

34 C.F.R. 8300.345.

34 C.F.R. 8300.346.

34 C.F.R. 8300.455(b)(2)(ii).

2. LEAs must initiate and conduct meetings to develop a services plan. The meeting
must include the members required for an IEP meeting, including the parent. Further,
LEAs must include a representative of the private school child. 34 C.F.R. 88300.344-
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300.345. If a representative of the private school child is unable to attend, then other
methods, i.e., conference calls, must be used to ensure participation by the private
school.

OSEP Memorandum 00-14, O/A #32 (May 4, 2000).
34 C.F.R. 8300.344.
34 C.F.R. 8300.345.
34 C.F.R. 8300.454.
34 C.F.R. 8300.455.

3. While there must be consultation with a representative of the private school student,
there is no requirement that a teacher, administrator, or other representative from the
private school facility be included as the “teacher” representative in the meeting
discussing the service plan. Board of Education of the EImsford Union Free School
District, 29 IDELR 535 (SEA NY 1998).

C. What must a services plan contain?

1. A services plan must reflect the services offered to the parentally placed private
school child. To the extent appropriate, a services plan must address the same areas
covered by an IEP. The IEPs for a child enrolled in public school, however, will
usually be more comprehensive than the more limited services plan of a private
school child.

OSEP Memorandum 00-14, O/A #33 (May 4, 2000).
34 C.F.R. 8300.347.
34 C.F.R. §300.455(b)(2)(i).

2. Service plans should include at minimum:

(a) a child’s present levels of educational performance in the area targeted for
services by the LEA (i.e., speech, reading, social skills, etc.);

(b) how the child’s disability affects the child’s involvement and progress in the
general curriculum;

(c) measurable annual goals specific to the services to be provided, and designed to
enhance the child’s ability to be involved in and progress in the general
curriculum;

(d) the type, amount, frequency, location, and duration of the services to be provided;

(e) how the child’s parents will be informed of the child’s progress; and

() other content requirements of 34 C.F.R. 8300.347, as appropriate, depending on
the services to be provided.
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OSEP Memorandum 00-14, O/A #33 (May 4, 2000).
34 C.F.R. 8300.347.
34 C.F.R. §300.455(b)(2)(i).

D. How would a services plan be developed for a parentally placed private school child with
a disability receiving consultative services?

1.

Services plans must include a statement of program supports, if any, for private
school personnel that will be provided to ensure that the child advances toward
attaining annual goals. Consultative services may be considered a service to assist a
child in advancing toward those goals.

OSEP Memorandum 00-14, O/A #28 (May 4, 2000).

Additionally, consultation may be considered a supplementary aid or service if used
to facilitate a student’s education in regular classes. For instance, consultation
between a special education teacher and a general education teacher may allow the
general education teacher to provide special education services in the classroom.

OSEP Memorandum 00-14, O/A #28 (May 4, 2000).

E. If transportation would be a related service for a child with a disability, had the child
been served directly in a LEA program, would transportation automatically become a
related service for a parentally placed private school child with a disability who is
designated to receive services from the LEA?

1.

Transportation must be provided to a private school child if necessary for the child to
benefit from participation in special education and related services as prescribed by a
services plan.

OSEP Memorandum 00-14, O/A #36 (May 4, 2000).
34 C.F.R. 8300.456.

If transportation is required for a child to benefit from the services plan, the LEA may
be required to transport the child from his home to the service site, from the private
school to the service site, or from the service site to the child’s home.

OSEP Memorandum 00-14, O/A #36 (May 4, 2000).
34 C.F.R. 8300.456(h).

LEAs are not required to provide transportation from the child’s home to the private
school, or vice versa.

34 C.F.R. §300.456(b)(ii).
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4.

The cost of transportation may be deducted from the total proportion of funds a LEA
is required to spend on private school children within the LEA’s boundaries.

34 C.F.R. 8300.456(b).

F. Could a LEA refuse to provide transportation to parentally placed private school children
with disabilities who reside in its boundaries but who attend private schools located
outside of the LEA’s boundaries?

1.

It may be reasonable for a LEA to refuse to provide services to parentally placed
private school children with disabilities who reside in its boundaries but who attend
private schools located outside of the LEA’s boundaries.

OSEP Memorandum 00-14, O/A #37 (May 4, 2000).

If transportation is necessary for a child to benefit from special education and related
services identified in a services plan, a LEA must transport that child, even if he is
attending a private school that is outside of a LEA’s boundaries. OSEP encourages
LEAs to work with representatives of private school children in an effort to provide
services in a way (i.e., in the selection of service locations) that minimizes the cost of
transportation.

OSEP Memorandum 00-14, O/A #37 (May 4, 2000).
34 C.F.R. 8300.456.

If transporting a private school student who lives in the LEA’s boundaries but attends
private school outside of the LEA’s boundaries is too expensive, OSEP suggests that
it may be reasonable for a LEA to elect not to provide services to a child who attends
a private school located outside of the LEA’s boundaries.

OSEP Memorandum 00-14, O/A #37 (May 4, 2000).

G. Form F: Services Plan (SP) for Parentally Placed Children with Disabilities Enrolled in
Private Schools (to be completed by LEA).

1.

Form F is the services plan that describes what services, how and where services will
be rendered, and how the services will be evaluated.

A services plan must be developed for each child who will receive services during a
fiscal year.

Form F should be completed after the LEA has identified which private school
children with disabilities to serve.
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VII.

Implementing Services Plans

Are there any particular qualifications that are applicable to personnel who provide
special education or related services to those parentally placed private school children
with disabilities LEASs elect to serve?

1.

Personnel who provide special education and related services to private school
children with disabilities that LEASs elect to serve must satisfy certain qualifications.

OSEP Memorandum 00-14, O/A #41 (May 4, 2000).

Public school personnel providing special education and related services to students
in private schools must meet the same requirements as those who serve students in
public school settings.

OSEP Memorandum 00-14, O/A #41 (May 4, 2000).

. Private school personnel that provide special education and related services to

students in private schools must satisfy the same requirements as personnel providing
such services in public schools.

OSEP Memorandum 00-14, O/A #41 (May 4, 2000).

Special education and related services may be provided by either public or private school
teachers so long as certain requirements are satisfied.

OSEP Memorandum 00-14, O/A #41 (May 4, 2000).

1.

Public school personnel may provide services to private school students with
disabilities (a) to the extent necessary to provide services for the private school
children with disabilities and (b) if the services are not normally provided by the
private school.

34 C.F.R. 8300.460.
OSEP Memorandum 00-14, O/A #41 (May 4, 2000).

. A LEA may pay private school personnel to provide special education and related

services to private school students with a disability if (a) the employee performs the
services outside of their regular work hours, and (b) the employee works under public
supervision and control.

34 C.F.R. 8300.461.
OSEP Memorandum 00-14, O/A #41 (May 4, 2000).
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VIII.

Remedies

Are children with disabilities placed by their parents at private schools entitled to a free
appropriate public education at the private school?

1.

3.

Children with disabilities placed by their parents at private schools are not entitled to
a free appropriate public education (FAPE) at the private school.

OSEP Memorandum 00-14, O/A #39 (May 4, 2000).

. States satisfy the statutory FAPE requirement by offering special education and

related services at either a LEA or at a LEA placement at a private school.

OSEP Memorandum 00-14, O/A #39 (May 4, 2000).

A LEA is required to provide FAPE only if the student is removed from the private
school setting and enrolled in public school or if the LEA decides to place the child at
private school.

OSEP Memorandum 00-14, O/A #40 (May 4, 2000).

Are there any remedies available to parents who dispute the services offered or provided
to their child in connection with the parental private school placement?

1.

Because no parentally placed private school child with a disability has an individual
entitlement to services under Part B, due process procedures do not apply to
complaints that a LEA has failed to satisfy service requirements for private school
children.

OSEP Memorandum 00-14, O/A #34 (May 4, 2000).
34 C.F.R. 8300.457.

Generally, a parent’s remedy is to file a written complaint with the state when they
feel that the LEA has failed to satisfy service requirements for private school children
with disabilities.

34 C.F.R. 88300.457(c).

34 C.F.R. 8300.660.

34 C.F.R. 8300.661.

34 C.F.R. 8300.662.

OSEP Memorandum 00-14, O/A #34 (May 4, 2000).

C. Do parents who disagree with a LEA’s child find determination with respect to their
parentally placed private school child have any recourse?
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IX.

. Parents who disagree with a LEA’s child find determination with respect to their

parentally placed private school child have all of the same avenues of recourse as do
parents of public school children.

OSEP Memorandum 00-14, O/A #12 (May 4, 2000).

. Parents of a private school child may request a due process hearing relating to the

identification (i.e., child find) or evaluation of the child. Due process hearings relating
to the educational placement or the provision of FAPE are not available to parents
who voluntarily place their child in a private school.

OSEP lists disagreements about a child’s eligibility, a LEA’s refusal to evaluate or
reevaluate a child, or a LEA’s failure to conduct an evaluation or reevaluation in a
reasonable time as examples wherein a parent of a private school child could request
a due process hearing.

A parent may also file a signed written complaint in accordance with state complaint
procedures, alleging an SEA’s or LEA’s violation of applicable child find
requirements.

OSEP Memorandum 00-14, O/A #12 (May 4, 2000).
34 C.F.R. 8300.660.
34 C.F.R. 8300.661.
34 C.F.R. 8300.662.

Additional Information Regarding the Provision of Services

. In meeting the requirement to expend a proportionate share of available federal funds on

services for parentally placed private school children with disabilities residing in their
boundaries, may LEAs use funds other than federal funds?

1.

In meeting the requirement to expend a proportionate share of available federal funds
on services for parentally placed private school children with disabilities residing in
their boundaries, LEAs may use funds other than federal funds.

OSEP Memorandum 00-14, O/A #17 (May 4, 2000).

20 U.S.C. 81412(a)(10)(A)(i) provides only the minimum amount that must be spent
on services for students in private schools. The provision does not limit the
expenditure to only federal funds.

OSEP Memorandum 00-14, O/A #17 (May 4, 2000).
20 U.S.C. 81412.

An SEA or LEA that expends funds other than Part B funds on special education and
related services for children in private schools may count the expenditures toward
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satisfying the expenditure requirements of 20 U.S.C. §1412(a)(10)(A)(i)(1) and 34
C.F.R. 8300.453, so long as the services are provided in accordance with the
provisions of 34 C.F.R. §§300.452-300.462.

OSEP Memorandum 00-14, O/A #17 (May 4, 2000).

B. May state or local funds be used to provide services to parentally placed private school
children with disabilities in excess of the services provided for this population of children
with the proportionate share of available funds?

1. State or local funds may be used to provide services to parentally placed private
school children with disabilities in excess of the services provided for this population
of children with the proportionate share of available funds, if doing so is consistent
with State law or local policy.

OSEP Memorandum 00-14, O/A #18 (May 4, 2000).
34 C.F.R. 8300.453.
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X.  Appendix

(a) Timeline for Services to Parentally Placed Children with Disabilities in Private
Schools.

(b) OSEP Memorandum 00-14 (May 4, 2000).

(c) Form A: Offer of a Free Appropriate Public Education (FAPE) to a Parentally
Placed Child with Disabilities in a Private School.

(d) Form B: Notification to Private Schools and Home Schools.
(e) Form C: Private School Response.
() Form D: Proportionate Share Calculation Form.

(g) Form E: Analysis of Program Benefits to Children with Disabilities in Private
Schools.

(h) Form F: Services Plan (SP).
(i) Montana Regulations.

(j) Federal Regulations.
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